
C H A P T E R 4

Landlord-Tenant Law

A. The Lease as Conveyance

B. The Lease as Contract

C. The Rights and Duties of the Parties

D. Beyond the Black Letter: Parking—There’s an App for That!

E. Skills Practice: Client Counseling and Drafting a Residential Lease

F. Chapter Review

Thompson v. Baxter

Ernst v. Conditt

Slavin v. Rent Control Bd. of Brookline

Sommer v. Kridel

Crechale & Polles, Inc. v. Smith

Teller v. McCoy

Chapter 4– Cases

191



Leaseholds, which date back to feudal times, are creatures of both property

law and contract law. At first, leasehold agreements—like contracts—were

recognized only as a type of chattel (an article of personal property). By

about 1500, however, the leasehold took on a property dimension, and the

law recognized it as a type of present possessory estate in real property—albeit

of the nonfreehold variety lacking seisin (recall our discussion of these concepts

from Chapter 3). The characterization of the lease as a chattel real reflects this

historical contractual/property duality.

Over time, increasing urbanization rendered some aspects of the historical

leasehold ill-suited to modern conditions. In response, landlords and tenants

began to negotiate specific lease covenants tailored to their particular circum-

stances. With this reintroduction of a contractual element into the leasehold, its

historical evolution came full circle. Further, courts and legislatures began to

promote reform—primarily tenant-friendly measures—to expand the rights of

residential tenants in response to a growing disparity of bargaining power

between landlords and tenants. The federal Fair Housing Act of 1968 (FHA)

is an important example of such legislative intervention, as we will see in

section C.3, below.

Like the topic of estates and future interests, leaseholds involve multiple

parties who simultaneously hold a legal interest in the same property,

but who hold consecutive possessory rights. That is, the tenant has a

present right to present possession, and the landlord holds a present right

to future possession (a reversion) that takes effect upon the termination of

the leasehold.

A. THE LEASE AS CONVEYANCE

In the previous chapter on estates and future interests, we considered the

array of freehold present estates and future interests recognized by the

common law. We also became familiar with the term of years, a nonfreehold

present estate that could be followed by a reversion in the grantor or a

remainder in a third party. In this chapter we will take a closer look at the

term of years, and introduce the other two leaseholds that the common law

recognized: the periodic tenancy and the tenancy at will. Each of these

three leaseholds is classified as a nonfreehold possessory estate. We will

also encounter the tenancy at sufferance, which is not a true tenancy at

all, and is sometimes more accurately described as the ‘‘occupancy at

sufferance.’’

First, the term of years (or, ‘‘tenancy for years’’) is an estate for a definite

period of time. Despite the estate’s name, the specified time period need not

be measured in years. Rather, the term of years requires only that the parties
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can determine how long the leasehold will endure with reference to specific

beginning and ending dates, or to a formula. The second estate, the periodic

tenancy, is a leasehold of indefinite duration that continues until one of the

parties provides adequate notice of termination to the other. The third lease-

hold, the tenancy at will, is also of indefinite duration. As its name implies, its

defining characteristic is that either landlord or tenant can terminate the

lease at will and at any time. Finally, the tenancy at sufferance arises when

a tenant enters lawfully into the possession of land, but remains in posses-

sion wrongfully (‘‘holds over’’) after the leasehold has terminated. Although

little more than bare trespass, this ‘‘tenancy’’ does not count as hostile pos-

session for purposes of adverse possession. Under the holdover doctrine, the

landlord must make an election of remedies—either bring an action to evict

the tenant as trespasser, or unilaterally bind the holdover tenant to a new

lease.

Under some circumstances, it may be difficult to distinguish leases from

other types of property interests. For example, a license is a revocable privilege

to use another’s property for a limited purpose, such as that held by an

overnight guest at a hotel. Because licenses are revocable, they may bear

some resemblance to the fragile tenancy at will. But unlike the tenancy at

will and other leaseholds which are possessory estates (descended from the

common law nonfreehold estates we saw in the last chapter), licenses are

nonpossessory interests in property. On the other hand, it may also be diffi-

cult to distinguish leaseholds from freehold estates such as the life estate. The

three tenancies, and other interests they resemble, are explored further in the

first case of this chapter, Thompson v. Baxter.

But first, to familiarize yourself with the three leasehold estates, examine

the A Place to Start box below. The entry labeled ‘‘Can a single party control

the right of termination?’’ requires a bit of additional explanation at this

point, with more to follow later in the chapter. The issue is whether the

law permits the creation of leaseholds in which one specified party

alone—either landlord or tenant—has the power to terminate the leasehold

early, before its natural expiration. Such leaseholds are said to have a uni-

lateral power of termination (or in some cases, a unilateral power of early

termination before the lease expires of its own terms). Such arrangements

might be fairly unremarkable in situations where the lease is of relatively

brief duration. But what if the lease lasts much longer? In such cases, a uni-

lateral power of termination vests considerably more power and control in

one party than the other. Should the law allow such arrangements, provided

the parties agree to them in the lease? What are the practical consequences

from the perspective of the landlord and from the perspective of the tenant?

Thompson v. Baxter, the chapter’s first case, takes up this issue in more

detail.
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A Place to Start Leaseholds

Term of Years Periodic Tenancy Tenancy at Will

Duration � Definite dura-
tion (even if
not precisely
determinable in
advance)

� Indefinite duration � Indefinite
duration
� May be termi-

nated at the will
of either party

Beginning � Begins on
specific
calendar date or
at happening of
event

� Begins on specific
calendar date or at
happening of event

� When T enters
with L’s assent

Termination
and notice
thereof

� Ends on
specific
calendar date or
computable by
formula
� Generally, the

parties are not
required to give
notice to termi-
nate the
leasehold

� Notice required to
terminate
� Without notice,

lease automatically
continues for
another period
� Common law

required notice
equal to length of
period, up to
maximum of 6
months; modern
statutes may
shorten required
length of advance
notice

� At common law,
notice not
required to ter-
minate; today,
many states
impose a notice
requirement by
statute

Impact of
death of L or T

� Lease continues
and successors
take over

� Lease continues and
successors take over

� Lease terminates
under presump-
tion that mutual
assent ends

Can a single
party control
the right of
termination?

� Yes, lease may
grant power of
early termina-
tion to one
party, but not
the other

� No, not permissible � If lease allows
only L to termi-
nate, courts usu-
ally imply
reciprocal power
in T
� If lease allows

only T to termi-
nate, some courts
imply reciprocal
power in L;
others treat as life
estate in T

Other � Statute of
frauds generally
applies to terms
greater than

� Can be created
expressly
� Court may imply if T

takes possession

� Can be created
expressly, or
court may imply
if T takes

194 Chapter 4 Landlord-Tenant Law



Term of Years Periodic Tenancy Tenancy at Will

one year such
that the lease
must be in
writing to bind
the parties
� Tenancy can be

defeasible, as by
the creation of a
term of years
determinable, a
term of years
subject to
condition
subsequent, or
a term of years
subject to exec-
utory limitation

under lease for
undefined period
with periodic rent
payments
� If T ‘‘holds over’’

and L elects to treat
as tenancy rather
than trespass,
majority treats as
periodic tenancy
� Tenancy can be

defeasible

possession under
lease for unde-
fined period
without periodic
rent payments
� In most cases, T

not expected to
pay rent

Example To T from 1/1/
2017 to 2/5/2017

To T from week to
week, beginning July 1

To T starting next
Tuesday, for so long
as the parties desire

T e s t Y o u r U n d e r s t a n d i n g

1. Categorize the leasehold: What type of leasehold has been created in each

example below? If the language is ambiguous, identify the source of the ambi-

guity, its impact on your classification, and what you think is the best reso-

lution of the ambiguity. Unless otherwise stated, assume the lease specifies

that it begins next Monday. (Hint: In appropriate cases, it will be helpful to

recall the material on estates and future interests that we studied in the pre-

vious chapter.)

a) To T for one year, beginning upon the death of B.

b) To T for six months, beginning upon the completion of the rental

premises.

c) To T for 10 years or until T sooner moves to Chicago.

d) To T starting next January 1 until T is discharged from military service.

e) To T starting next January 1 at an annual rent of $36,000, payable as

$3,000 per month on the first day of each month.

f) To T for 10 years starting next January 1. The lessee shall have the right to

cancel this lease at any time after five years have elapsed.

g) To T until T decides to move out.

h) To T from year to year beginning June 1, as long as T operates a coffee

shop on the premises.
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2. Adequacy of notice: In each example, assume the lease provided for a starting

date of January 1. Did Tenant provide adequate notice to Landlord of the

leasehold’s termination? When does the lease terminate?

a) To T for 1 year. (T moved out on December 31 without providing notice.)

b) To T from year to year. (T provided notice on November 1.)

c) To T for so long as the parties desire. (T moved out on May 1 without

providing notice.)

Thompson v. Baxter

119 N.W. 797 (Minn. 1909)

Reading Guide

You just had a brief introduction to the three types of tenancies. Should courts

recognize yet a fourth category—the lease for life? Consider this question from

both the landlord’s and the tenant’s point of view.

BROWN, J.

Proceedings in forcible entry and unlawful detainer, instituted in justice

court, where defendant [Charles Baxter] had judgment. Plaintiff [Helen A.

Thompson] appealed to the district court, where a like result followed. From

the judgment of that court she appealed to this court.

The action involves the right to the possession of certain residence property

in the city of Albert Lea, and was submitted to the court below upon the plead-

ings and a stipulation of facts. It appears that plaintiff is the owner of the prem-

ises; that she acquired title thereto by purchase from a former owner, who had

theretofore entered into a contract by which he leased and demised the prem-

ises to defendant at an agreed monthly rent of $22; and plaintiff’s title is subject

to all rights that became vested in defendant thereby. The lease, after reciting

the rental of the premises and other usual conditions, contained upon the

subject of the term of the tenancy, the following stipulation:

To have and to hold the above-rented premises unto the said party of the second

part [the tenant], his heirs, executors, administrators, and assigns, for the full

term of while he shall wish to live in Albert Lea, from and after the 1st day of

December, 1904.

The only question involved under the stipulation is the construction of this

provision of the lease. Defendant has at all times paid the rent as it became

due. . . . Appellant contends that the lease created either a tenancy at will, at

sufferance, or from month to month, and that plaintiff could terminate the

same at any time by proper notice. The trial court held, in harmony with defen-

dant’s contention, that the contract created a life estate in defendant,
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terminable only at his death or removal from Albert Lea. Appellant assigns this

conclusion as error.

A determination of the question presented involves a construction of the

lease and a brief examination of some of the principles of law applicable to

tenancies at will, at sufferance, from month to month, and life estates.

Deeds, leases, or other instruments affecting the title to real property are con-

strued, guided by the law applicable to the particular subject, precisely as other

contracts are construed, and effect given the intention of the parties. The con-

tract before us, though somewhat peculiar and unusual as to the term of the

tenancy intended to be created, is nevertheless clear and free from ambiguity. It

granted the demised premises to defendant ‘‘while he shall wish to live in Albert

Lea.’’ The legal effect of this language is, therefore, the only question in the

case.

Tenancies at will may be created by express words, or they may arise by

implication of law. Where created by express contract, the writing necessarily

so indicates, and reserves the right of termination to either party, as where the

lease provides that the tenant shall occupy the premises so long as agreeable to

both parties. Such tenancies arise by implication of law where no definite time

is stated in the contract, or where the tenant enters into possession under an

agreement to execute a contract for a specific term and he subsequently refuses

to do so, or one who enters under a void lease, or where he holds over pending

negotiations for a new lease. The chief characteristics of this form of tenancy

are (1) uncertainty respecting the term, and (2) the right of either party to ter-

minate it by proper notice; and these features must exist, whether the tenancy

be created by the express language of the contract or by implication of law. An

accurate definition is given in 1 Wood on Landlord and Tenant 43, in the

following language:

A tenant at will is one who enters into the possession of the lands or tenements of

another, lawfully, but for no definite term or purpose, but whose possession is

subject to termination by the landlord at any time he sees fit to put an end to it.

He is called a tenant at will because he hath no certain or sure estate, for the

lessor may put him out at what time it pleaseth him.

A tenancy at sufferance arises where the tenant wrongfully holds over after the

expiration of his term, differing from the tenancy at will, where the possession

is by the permission of the landlord. He has a naked possession without right,

and, independent of statute, is not entitled to notice to quit. . . . In fact, this

relation exists in all cases where a person who enters lawfully into the posses-

sion wrongfully holds possession after his estate or right has ended. A tenancy

from month to month or year to year arises where no definite time is agreed

upon and the rent is fixed at so much per year or month, as the case may be,

and is terminable at the expiration of any period for which rent has been paid.

This form of tenancy can never exist where the lease or contract prescribes a

fixed time. The mere fact that rent is payable monthly does not alone determine
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the character of the tenancy. The monthly or yearly payments and an intention

to limit the term to a month or year must in all cases concur to create this

species of tenancy.

From these general principles of the law of tenancy it is quite clear that the

lease under consideration does not come within either class mentioned. Its

language does not expressly define it as a tenancy at will, and no such relation

arises by implication, for the reason that the term is not indefinite, within the

meaning of the law on this subject, nor is the right to terminate the lease

reserved to the lessor. Indefiniteness or uncertainty as to the term of the

lease is illustrated by instances where one occupies land by the naked permis-

sion of the owner, or a person who holds under a void deed, or where he enters

under an agreement for a lease not yet executed, or under a lease until the

premises are sold, and under various circumstances where no time is specifi-

cally agreed upon. In the lease under consideration the tenancy is limited by

the time defendant shall continue to dwell in Albert Lea, and this limitation

takes the case out of the class of tenancies at will. It is equally clear that a

tenancy at sufferance was not created by the contract. There has been no

wrongful or unlawful holding over after the expiration of the term. Nor does

the rule of tenancy from month to month apply for the reasons already pointed

out.

We therefore turn to the question, the turning point in the court below,

whether the instrument created a life estate in defendant within the principles

of law applicable to that branch of land titles. It is thoroughly settled that a life

estate may be created by a deed, lease, or devise, either with or without a stip-

ulation for the payment of rent. This class of tenancies differs in many essential

respects from tenancies at will, or from year to year, or at sufferance; the

principal distinction being that the former confers a freehold upon the tenant,

and the latter a mere chattel interest. The lease under consideration embodies

all the essentials of a life tenancy. It contains the usual words of inheritance,

necessary at common law, running to defendant, ‘‘his heirs, executors, admin-

istrators, and assigns,’’ and grants the right of occupancy for the term stated

therein. Life estates or life tenancies are clearly defined in the books, and the

lease here involved brings it within this class of estates. 1 Taylor on Landlord

and Tenant 52, states the rule as follows:

An estate for life may be created by express limitation or by a grant in general

terms. If made to a man for a term of his own life, or for that of another person,

he is called a ‘‘life tenant.’’ But the estate may also be created by a general grant,

without defining any specific interest, as where the grant is made to a man, or to

a man and his assigns, without any limitation in point of time, it will be consid-

ered as an estate for life, and for the life of the grantee only. . . . Where made

subject to be defeated by a particular event, and there is no limitation in point of

time, it will be ab initio a grant for an estate for life, as much as if no such event

had been contemplated. Thus, if a grant be made to a man so long as he shall

inhabit a certain place, or to a woman during her widowhood, as there is no
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certainty that the estate will be terminated by the change of habitation or by

marriage of the lessees, the estate is as much an estate for life, until the pre-

scribed event takes place, as if it had been so granted in express terms.

The author’s statement of the law is sustained by the other writers on the

subject, and by the adjudicated cases. . . . In Mickie v. Wood’s Ex’r, 5 Rand. (Va.)

574, the grant was to continue so long as the tenant should pay the stipulated

rent. It was held a life estate. A grant ‘‘so long as the waters of the Delaware

shall run’’ was held in Foster v. Joice, 3 Wash. C.C. 498, to create a life

estate. . . . The lease in the case at bar comes within the rule of these author-

ities, and the trial court properly held that it vested in defendant a life estate,

terminable only at his death or his removal from Albert Lea.

Judgment affirmed.

Notes

1. What is it? Carefully review the court’s explanation as to why the lease

did not create a tenancy at will, a tenancy at sufferance, or a tenancy from

month to month. Do you agree with the court’s analysis? Of those three

types of interests, which one do you think the lease language most closely

describes? What is the relevance of the court’s statement that the arrangement

is ‘‘terminable only at [the tenant’s] death or his removal from Albert Lea’’?

2. Practice pointer—clear drafting: Suppose that you represent one of the

parties in this case. Clearly redraft the lease language from the principal case so

that it creates unambiguously: (a) a term of years, (b) a tenancy at will, (c) a

tenancy at sufferance, (d) a tenancy from month to month, and (e) a life estate.

3. The intent of the parties: The court purported to honor the intention of

the parties. Did it? It appears likely that the parties borrowed the language of

their lease from a form book or another source, and modified only the language

highlighted below in bold italics:

To have and to hold the above-rented premises unto the said party of the second

part [the tenant], his heirs, executors, administrators, and assigns, for the full

term of while he shall wish to live in Albert Lea, from and after the 1st day

of December, 1904.

What type of interest do you think the parties intended to create? Do you

think the landlord really intended to give the tenant the right to remain on the

premises for the rest of his life (provided he continued to make monthly pay-

ments to the landlord), without any right on the landlord’s part to end the

tenancy sooner? When a lease purports to give only the landlord the power

of termination, most courts will imply a reciprocal power of termination in

the tenant, and they will treat the arrangement as a tenancy at will. Powell

on Real Property § 16.05(1) (Michael Allan Wolf, gen. ed. 2015). But when
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the lease gives the termination power to the tenant only, the law is not as clear.

Some courts will imply a like power of termination in the landlord. Id., citing

Dwyer v. Graham, 457 N.E.2d 1239 (Ill. 1983); Foley v. Gamester, 170 N.E. 799

(Mass. 1930). Other courts, like the court in Thompson v. Baxter, treat the lease

as creating a life estate.

4. The lease for life: The court asserted, ‘‘[i]t is thoroughly settled that a

life estate may be created by a deed, lease, or devise,’’ and the court referred to

both ‘‘life estates’’ and ‘‘life tenancies.’’ But, is there such a thing as a life ten-

ancy? Two commentators addressed this question by referring to the numerus

clausus principle (which we introduced in Chapter 3):

[O]ne issue implicating the [numerus clausus] doctrine that has arisen in several

jurisdictions concerns the proper construction of an instrument that purports to

grant a lease of property for the life of the tenant. Under the system of estates in

land, there is no such thing as a ‘‘lease for life.’’ One can create a life estate. And

one can create a lease. But a lease must be either a term of years, a periodic

tenancy, a tenancy at will, or a tenancy at sufferance. Thus, courts confronted

with an instrument purporting to create a ‘‘lease for life’’ have typically asked

which common-law box best matches the grantor’s intentions: a life estate or

a tenancy at will. . . .

Thomas W. Merrill & Henry E. Smith, Optimal Standardization in the Law of

Property: The Numerus Clausus Principle, 110 Yale L.J. 1, 22 (2000). Do you

think courts should recognize leases for life? Why or why not?

Albert Lea, Minnesota (c. 1908), named for Lieutenant Albert Lea, who mapped the area in 1835
Photograph by F. J. Bandholtz (1877- )

Source: Library of Congress

B. THE LEASE AS CONTRACT

If you are a tenant, have you ever read your lease carefully? You may be

surprised to learn the legal significance of some of the provisions to which

you agreed. Familiarize yourself with the following model lease developed by

the state of Maine, and then answer the questions that follow. You might find it

helpful to refer back to this document often as you read the cases in this

chapter.
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Model Landlord-Tenant Lease1

1. PARTIES TO THIS LEASE

The parties to the lease are: (Landlord) and (Tenant).

2. RESIDENCE LOCATION

This residence is a house , apartment , mobile home (check

one), located at .

3. LENGTH OF LEASE

A. Initial Rental Period. The landlord will rent this residence to the tenant

for months. This term shall begin on the day of

20 , at noon.

B. Extended Stay. If the tenant has not moved out of the residence by 12 noon on the

day the lease ends and has not signed with the landlord a new lease, then this lease

becomes a continuing ‘‘tenancy at will’’ and the tenant will rent from month-to-month.

All terms of this lease will remain in effect, except for terms that are in conflict with a

State law regulating a tenancy at will. Either party can stop this month-to-month tenancy

by giving to the other party at least 30-days written notice.

C. No Extended Stay. The landlord can refuse to allow the tenant to become a month-

to-month tenant at the end of the lease. To do so he must so inform the tenant at least 30

days before the end of the initial Rental Period (paragraph A). The tenant must then leave

the residence no later than the last day of the Initial Rental Period.

4. RENT PAYMENTS

A. Rental Amount. The total rental price for the term of this lease is $ ,

payable in installments of $ per month. The tenant shall pay the rent for

each month on the day of that month.

B. Paying the Rent. The rent should be paid to: . The landlord can

assess a penalty of % (up to 4%) of the monthly rent once payment is 15

or more days late.

5. SECURITY DEPOSIT

A. Amount of Security Deposit. The tenant has paid the landlord $ as a

Security Deposit. The Security Deposit is in addition to rental payments and should not be

substituted by the tenant for unpaid rent. The landlord will hold the Security Deposit until

the end of the residency. The Security Deposit remains the tenant’s money. The landlord

1. This lease was adapted by the casebook editors from the Maine Attorney General’s
Model Landlord-Tenant Lease (revised January 22, 2015). See http://www.maine.gov/tools/
whatsnew/attach.php?id¼27935&an¼1 (visited Apr. 28, 2015).
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will keep the Security Deposit separate from the landlord’s own money. The landlord will

not require a Security Deposit of more than two months’ rent.

B. Return of the Security Deposit. This Security Deposit may be used by the landlord

after the tenancy has ended to repair damage to the residence and for the actual costs of

unpaid rent, storing and disposing of unclaimed property, or utility charges the tenant owes

to the landlord. The Security Deposit cannot be used to pay for routine cleaning or painting

made necessary by normal wear and tear. The landlord will return the entire Security

Deposit to the tenant at the end of the lease if the following conditions are met: (1) The

apartment is in good condition except for (a) normal wear and tear or (b) damage not caused

by the tenant, the tenant’s family, invitees, or guests; (2) The tenant does not owe any rent or

utility charges which the tenant was required to pay directly to the landlord; and (3) The

tenant has not caused the landlord expenses for storage and disposing of unclaimed property.

If the landlord deducts money from the tenant’s Security Deposit, the landlord will pro-

vide the tenant a list of the items for which the tenant is being charged and return to the tenant

the balance of the Security Deposit. The landlord will return the Security Deposit, or the

remaining balance, to the tenant no more than thirty (30) days after the tenancy ends.

6. MOVING IN

If the residence is not ready to move into on the day the rental period begins, the

tenant may cancel the lease and receive a full refund. If the tenant chooses to wait until the

residence is ready, then the rental period will begin with the first day the tenant moves in

and the first month’s rent payments will be proportionately reduced.

7. SERVICES PROVIDED BY THE LANDLORD

Utilities and services shall be paid by the parties as follows (check one):

UTILITIES / SERVICES LANDLORD TENANT

Electricity

Natural Gas

Trash Removal

Yard Maintenance

Snow Removal

Air Conditioning

Hot Water

Cold Water

Cable Television

Internet Services

8. TENANT RESIDENTIAL RESPONSIBILITIES

A. Use Only as a Residence. The tenant agrees that the residence will be used only as

a residence, except for incidental use in trade or business (such as telephone solicitation of

sales or arts and crafts created for profit). Such incidental uses will be allowed as long as

they do not violate local zoning laws or affect the landlord’s ability to obtain fire or

liability insurance. The total number of persons residing in this residence cannot exceed

_______.
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B. Damage. The tenant agrees not to damage the apartment, the building, the grounds

or the common areas or to interfere with the rights of other tenants to live in their apart-

ments in peace and quiet. Damage (other than normal wear and tear) caused by the tenant,

the tenant’s family, invitees, or guests shall be repaired by the tenant at the tenant’s

expense. Upon the tenant’s failure to make such repairs the landlord, after reasonable

written notice to the tenant, may make the repairs and the tenant shall be responsible

to the landlord for their reasonable cost.

C. Alterations. No alteration, addition, or improvement to the residence shall be

made by the tenant without the prior written consent by the landlord.

9. LANDLORD RESIDENTIAL RESPONSIBILITIES

A. Legal Use of the Residence. The landlord agrees not to interfere with the tenant’s

legal use of the residence.

B. Residence Must Be Fit to Live In. The landlord promises that the residence: (1)

complies with applicable housing codes; (2) is fit to live in; and (3) is not dangerous to the

life, health, or safety of the occupants. The landlord agrees to make all necessary repairs

and take all necessary action to keep the residence fit to live in and to meet all applicable

housing code requirements.

C. Tenant’s Rights if the Landlord Fails to Provide Services

(1) Unsafe conditions. If there are conditions in the residence that threaten health

or safety, state law allows the tenant to withhold rent and to use it to make minor

repairs to the unsafe conditions or to purchase fuel oil during the heating season.

Except in an emergency, before withholding rent the tenant must first provide 14

days prior written notice to the landlord and meet other state statutory requirements.

The tenant cannot withhold more than $500 or one half of the monthly rent,

whichever is the greater. This state law does not apply if the residence is in a building

of 5 or fewer residences, one of which is occupied by the landlord.

(2) Failure to provide utilities. If the landlord fails to provide electric, gas, or

water utilities as agreed to in Section 7 of this lease, State law allows the tenant to pay

for these utilities and deduct the amount paid from the rent due.

(3) Unlivable conditions. If, through no fault of the tenant, the residence is so

damaged that it cannot be lived in and because of the damage the tenant moves out,

the tenant will not be liable for rent from the day of the damage and may cancel the

lease on 3 days’ notice.

10. LANDLORD ENTRY INTO THE RESIDENCE

Except for emergencies, the landlord may enter the apartment only during reasonable

hours and after obtaining the tenant’s consent at least 24 hours in advance. The tenant may

not unreasonably withhold consent to the landlord to enter the residence.

11. DISTURBING THE PEACE

The tenant agrees not to cause or allow on the premises any excessive nuisance,

noise, or other activity which disturbs the peace and quiet of neighbors or other tenants
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in the building or violates any state law or local ordinance. The landlord agrees to prevent

other tenants and other persons in the building or common areas from similarly disturbing

the tenant’s peace and quiet.

12. EVICTION FOR VIOLATIONS OF LEASE

A. Notice of Violation. Serious or repeated violations of the terms of this lease can

result in termination of the lease and eviction of the tenant. Except for failure to pay rent

(see paragraph B), if the tenant does not live up to the terms of this lease the following

will occur:

(1) The landlord will deliver to the tenant a written notice describing the violation

and demanding that the tenant cease the lease violation within 10 days of delivery of

the notice.

(2) If the tenant does not comply within that 10-day period, the landlord will

deliver to the tenant a second written notice that the lease will end within 30 days.

On that day, the lease term automatically terminates and the tenant will leave the

residence and return the keys to the landlord.

B. Eviction for Failure to Pay Rent. If the tenant is 14 days or more late in paying the

rent the landlord may send a notice that states that the lease will end in 7 days, unless the

tenant pays all overdue rent or late charges before that 7-day period ends. If the tenant

fails to pay the rent, the lease term automatically terminates and the tenant will leave the

residence and return the keys to the landlord.

C. Notice of Termination. The landlord must notify the tenant in writing when the

lease is terminated. This notice must: (1) State the reasons for termination with enough

specificity to allow the tenant to prepare a defense; (2) Advise the tenant that if a judicial

proceeding for eviction is commenced, the tenant has the right to present a defense in that

proceeding; and (3) Be served on the tenant by sending a prepaid first class properly

addressed letter (return receipt requested) to the tenant at the residence or by delivering

a copy of the notice to the residence.

D. Forcible Eviction. The landlord will not physically force the tenant out by remov-

ing the tenant’s possessions or by changing the lock on the tenant’s door or by any other

method. The tenant can be forcibly removed from the residence only by a law enforce-

ment officer after a Maine court has ordered eviction. The tenant will be given prior notice

of the court eviction hearing and will have a chance to testify. Only after this hearing can

the court order the tenant’s forcible eviction.

13. SUBLEASING

The tenant agrees not to sublease or assign this residence without the prior written

consent of the landlord. Consent will not be withheld except for good reason.

14. OCCUPANTS

The residents listed below shall be the sole occupants of the leased premises:
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15. PETS

The tenant may may not (check one) maintain pets in the res-

idence. If the tenant is allowed to have pets, only the following pets may live in the

residence:

16. WHEN THE LEASE ENDS

When the lease ends, the tenant agrees to return the residence in the same condition as

it was at the start of the lease, except for normal wear and tear. The tenant will have to pay

for damage to the residence only if the damage was caused by the tenant or the tenant’s

family, invitees, or guests. The tenant must return the keys to the residence or else the tenant

can be considered a ‘‘hold-over’’ tenant and still obligated to pay monthly rent.

17. OTHER AGREEMENTS

The landlord and the tenant also agree to the following:

18. CONFLICT WITH STATE OR FEDERAL LAW

If any provision of this lease conflicts with state or federal law, then state law shall

take precedence.

19. JOINT AND SEVERAL LIABILITY

The undersigned tenants are jointly and severally responsible and liable for all obli-

gations under this agreement.

20. SIGNATURES

The tenant and landlord have each received identical copies of the lease, each copy

signed and dated by both landlord and tenant.

(date) (tenant)

(date) (tenant)

(date) (landlord)
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T e s t Y o u r U n d e r s t a n d i n g

Assume that landlord and tenant have executed the above lease agreement.

How does the lease address each of the following issues? Is the relevant

provision fair and evenhanded, or does it favor either the landlord or the tenant

above the other?

1. The leasehold: What type of leasehold does this document establish—a term

of years, periodic tenancy, or tenancy at will? See Lease {(3).

2. The security deposit: To what purposes can the landlord apply the security

deposit: to substitute for unpaid rent, to repair damage caused by the tenant,

or for some other purpose? Under what circumstances can the landlord retain

all or part of the security deposit? See Lease {(5).

3. Additional roommates: Assume the tenant is having difficulty paying the rent

each month. Can the tenant ask a friend to move in to help pay the rent?

Under what circumstances? See Lease {(14).

4. Maintaining the premises: Does the landlord have a duty to maintain the

premises in good repair? If so, under what standard? If the landlord breaches

this duty, what remedies are available to the tenant? See Lease {(9).

5. The tenant’s obligations: What are the tenant’s obligations under the lease?

What are the landlord’s remedies if the tenant is in breach of the agreement?

See Lease {{(8, 11, 12).

6. Subleasing and assigning: Can the tenant sublease the premises? Assign

them? If so, under what circumstances? See Lease {(13).

7. The termination of the lease: What are the tenant’s obligations when the lease

expires? Must the tenant provide notice to the landlord in order to terminate

the lease? See Lease {{(3, 16).

8. The irresponsible roommate: Suppose that two friends sign the lease and

agree to occupy the premises as roommates. Unknown to one of the tenants,

the other has not been paying her share of the rent each month. Does this

have any effect upon the responsible tenant who has been promptly paying

his share of the rent? See Lease {(19).

C. THE RIGHTS AND DUTIES OF THE PARTIES

Numerous rights (and corresponding duties) attach to the landlord-tenant

relationship, whether imposed by property law, contract law, statute, or con-

stitution. This section examines the rights, duties, and remedies surrounding

three key aspects of the leasehold—consecutive rights of possession, mainte-

nance of the premises, and nondiscrimination in the selection and treatment of

tenants.
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1. Possession

A Place to Start Rights of Possession

n Tenant’s rights:

n Delivery of possession: Under the majority rule (the ‘‘English rule’’), the tenant

has a right to receive actual possession from the landlord at the beginning of

the leasehold term, free from the presence of holdover tenants or others in

wrongful possession. Under the minority rule (called the ‘‘American rule,’’

despite its minority status), there is no implied warranty that the landlord will

deliver actual possession, distinct from the legal right to possession.

n Sublease and assignment: Tenants can sublease their possessory rights in the

leasehold for a period less than its remaining duration, and retain a reversion

at the end of the subtenant’s possession. Tenants can also assign their

interest to an assignee who will have the right of possession for the full

remaining duration of the leasehold.

Periodic tenancies and terms of years are freely transferable by sublease or

assignment unless the lease states otherwise. Tenancies at will and tenancies

at sufferance generally cannot be subleased or assigned to others because

they lack a definite possessory period. Lease provisions prohibiting subleases

and/or assignments (or sometimes, prohibiting such transfers unless the

landlord consents to them) are enforceable, but are strictly construed against

the landlord because they impose restraints on alienation. For example, if a

lease explicitly forbids only subleasing, courts would likely tolerate an

assignment. Likewise, if the lease forbids subleases and assignments but

does not specifically give the landlord authority to terminate the underlying

lease upon transfer, some courts would uphold the transfer and award only

damages to the landlord. Under the majority rule, the landlord under a

residential lease has no duty to act reasonably when deciding whether or not to

consent to a sublease or assignment. For commercial leases, however, under

the modern trend the landlord may not unreasonably withhold consent.

n Landlord’s rights:

n The tenant who leaves too soon—abandonment: If a tenant abandons before

the leasehold terminates, the landlord has three options: (1) treat the lease as

terminated by the tenant’s abandonment (interpreted as an offer of

surrender) and seek damages; (2) retake on the tenant’s behalf and lease

the premises to another, recovering any shortfall in rent from the abandoning

tenant; or (3) stand by and do nothing, continuing to hold the original tenant

responsible for rent payments. Although the traditional view permits all three

options, the modern trend (now a majority, according to some sources)

disfavors the third option, and instead requires the landlord to mitigate the

tenant’s damages in at least some circumstances by making reasonable

efforts to re-let the premises. Powell on Real Property § 17.05[2] (Michael

Allan Wolf, gen. ed. 2015). Under this view, the landlord’s failure to mitigate

provides the tenant with a defense to an action for rent.
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n The tenant who stays too long—holdover: The landlord holds a reversion that

becomes possessory at the termination of the leasehold. If a tenant remains in

possession after the leasehold ends (becoming a tenant at sufferance), within a

reasonable time the landlord must make an election of remedies, and either (1)

treat the tenant as a trespasser and bring an action to recover possession; or (2)

impose a new tenancy on the holdover tenant, generally dating back to when

the prior lease terminated and the holdover’s possession became wrongful

(this election may be implied by the landlord’s acceptance of rent during the

sufferance period). Most jurisdictions treat the new leasehold as a periodic

tenancy. In some jurisdictions, the new period is equivalent to the original

period or term (up to one year). In others, the new period corresponds to the

way rent was calculated under the original lease (up to one year)—either

the period for which rent was ‘‘reserved’’ (e.g., at an annual rent of $15,000) or

the period between the payment of each installment (e.g., payable in

installments of $1,250 on the first of each month).

See generally William B. Stoebuck & Dale A. Whitman, The Law of Property (3d

ed. 2000), §§ 6.17, 6.20-.21, 6.59, 6.68-.71, 6.82.

DIGGING DEEPER: Do you think that the typical allocation of rights between

landlords and tenants, as described above, is fair and even-handed? What changes,

if any, would you recommend?

Ernst v. Conditt

390 S.W.2d 703 (Tenn. App. 1964), cert. denied (1965)

Reading Guide

Recall the historical evolution of the leasehold as incorporating elements of

both contract and property. Even today, the modern tenant has both a contractual

and a property relationship with the landlord. The following information will help

you understand this case:

u Privity of estate: Landlord and tenant are said to be in privity of estate because

they hold simultaneous interests in the same property: the tenant holds the

present estate (a nonfreehold possessory leasehold) and the landlord holds the

future interest (a reversion that become effective at the termination of the

leasehold).

u Privity of contract: Landlord and tenant are also said to be in privity of contract

because they signed the lease document, in which each made certain covenants

to the other (such as the landlord’s covenant to convey possession to the tenant

for the lease term, and the tenant’s covenant to pay rent).
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CHATTIN, J.

Complainants, B. Walter Ernst and wife, Emily Ernst, leased a certain tract of

land in Davidson County, Tennessee, to Frank D. Rogers on June 18, 1960, for a

term of one year and seven days, commencing on June 23, 1960.

Rogers went into possession of the property and constructed an asphalt race

track and enclosed the premises with a fence. He also constructed other improve-

ments thereon such as floodlights for use in the operation of a Go-Cart track.

We quote those paragraphs of the lease pertinent to the question for con-

sideration in this controversy:

3. Lessee covenants to pay as rent for said leased premises the sum of $4,200 per

annum, payable at the rate of $350 per month or 15% of all gross receipts, whether

from sales or services occurring on the leased premises, whichever is the larger

amount. . . .

5. Lessee shall have no right to assign or sublet the leased premises without prior

written approval of Lessors. In the event of any assignment or sublease, Lessee is

still liable to perform the covenants of this lease, including the covenant to pay

rent, and nothing herein shall be construed as releasing Lessee from his liabilities

and obligations hereunder.

9. Lessee agrees that upon termination of this contract, or any extensions or

renewals thereof, that all improvements above the ground will be moved at Les-

see’s expense and the property cleared. . . .

Rogers operated the business for a short time. In July, 1960, he entered into

negotiations with the defendant, A. K. Conditt, for the sale of the business to

him. During these negotiations, the question of the term of the lease arose.

Defendant desired a two-year lease of the property. He and Rogers went to

the home of complainants and negotiated an extension of the term of the

lease which resulted in the following amendment to the lease, and the sublease

or assignment of the lease as amended to Conditt by Rogers:

By mutual consent of the parties, the lease executed the 18th day of June 1960,

between B. Walter Ernst and wife, Emily H. Ernst, as Lessors, and Frank G. Rogers

as Lessee, is amended as follows:

1. Paragraph 2 of said lease is amended so as to provide that the term will end

July 31, 1962 and not June 30, 1961. . . .

5. Lessor hereby consents to the subletting of the premises to A. K. Conditt, but upon

the express condition and understanding that the original Lessee, Frank K. Rogers,

will remain personally liable for the faithful performance of all the terms and con-

ditions of the original lease and of this amendment to the original lease.

Except as modified by this amendment, all terms and conditions of the original

lease dated the 18th day of June, 1960, by and between the parties shall remain in

full force and effect.

In witness whereof the parties have executed this amendment to lease on this the

4th day of August, 1960. [The signatures of B. Walter Ernst, Emily H. Ernst, and

Frank D. Rogers appeared below this paragraph.]
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For value received and in consideration of the promise to faithfully perform all

conditions of the within lease as amended, I hereby sublet the premises to A.K.

Conditt upon the understanding that I will individually remain liable for the per-

formance of the lease. This 4th day of Aug, 1960. [The signature of Frank D.

Rogers appeared below this paragraph.]

The foregoing subletting of the premises is accepted, this the 4th day of Aug.

1960. [The signature of A.K. Conditt appears below this paragraph.]

Conditt operated the Go-Cart track from August until November, 1960. He

paid the rent for the months of August, September and October, 1960, directly

to complainants. In December, 1960, complainants contacted defendant with

reference to the November rent and at that time defendant stated he had been

advised he was not liable to them for rent. However, defendant paid the basic

monthly rental of $350.00 to complainants in June, 1961. This was the final

payment received by complainants during the term of the lease as amended.

The record is not clear whether defendant continued to operate the business

after the last payment of rent or abandoned it. Defendant, however, remained

in possession of the property until the expiration of the leasehold.

On July 10, 1962, complainants, through their Attorneys, notified Conditt by

letter the lease would expire as of midnight July 31, 1962; and they were

demanding a settlement of the past due rent and unless the improvements

on the property were removed by him as provided in paragraph 9 of the original

lease; then, in that event, they would have same removed at his expense.

Defendant did not reply to this demand.

On August 1, 1962, complainants filed their bill in this cause seeking a

recovery of $2,404.58 which they alleged was the balance due on the basic

rent of $350.00 per month for the first year of the lease and the sum of

$4,200.00, the basic rent for the second year, and the further sum necessary

for the removal of the improvements constructed on the property. . . .

The Chancellor found the instrument to be an assignment. A decree was

entered sustaining the bill and entering judgment for complainants in the

sum of $6,904.58 against defendant. . . .

To support his theory the instrument is a sublease, the defendant insists the

amendment to the lease entered into between Rogers and complainants was for

the express purpose of extending the term of the lease and obtaining the

consent of the lessors to a ‘‘subletting’’ of the premises to defendant. That

by the use of the words ‘‘sublet’’ and ‘‘subletting’’ no other construction can

be placed on the amendment and the agreement of Rogers and the acceptance

of defendant attached thereto.

Further, since complainants agreed to the subletting of the premises to

defendant ‘‘upon the express condition and understanding that the original

lessee, Frank D. Rogers, will remain personally liable for the faithful perfor-

mance of all the terms and conditions of the original lease and this amendment

to the original lease,’’ no construction can be placed upon this language other
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than it was the intention of complainants to hold Rogers primarily liable for the

performance of the original lease and the amendment thereto. And, therefore,

Rogers, for his own protection, would have the implied right to re-enter and

perform the lease in the event of a default on the part of the defendant. This

being true, Rogers retained a reversionary interest in the property sufficient to

satisfy the legal distinction between a sublease and an assignment of a lease.

It is then urged the following rules of construction of written instruments

support the above argument:

Where words or terms having a definite legal meaning and effect are knowingly

used in a written instrument the parties thereto will be presumed to have

intended such words or terms to have their proper legal meaning and effect,

in the absence of any contrary intention appearing in the instrument. 12

Am.Jur., Contracts, Section 238. . . .

As stated in complainants’ brief, the liability of defendant to complainants

depends upon whether the transfer of the leasehold interest in the premises

from Rogers is an assignment of the lease or a sublease. If the transfer is a

sublease, no privity of contract exists between complainants and defendant;

and, therefore, defendant could not be liable to complainants on the covenant

to pay rent and the expense of the removal of the improvements. But, if the

transfer is an assignment of the lease, privity of contract does exist between

complainants and defendant; and defendant would be liable directly and pri-

marily for the amount of the judgment.

The general rule as to the distinction between an assignment of a lease and a

sublease is an assignment conveys the whole term, leaving no interest nor rever-

sionary interest in the grantor or assignor. Whereas, a sublease may be generally

defined as a transaction whereby a tenant grants an interest in the leased prem-

ises less than his own, or reserves to himself a reversionary interest in the term.

The common law distinction between an assignment of a lease and a sublease

is succinctly stated in the case of Jaber v. Miller, 239 S.W.2d 760 (Ark. 1951):

If the instrument purports to transfer the lessee’s estate for the entire remainder

of his term it is an assignment, regardless of its form or of the parties’ intention.

Conversely, if the instrument purports to transfer the lessee’s estate for less than

the entire term—even for a day less—it is a sublease, regardless of its form or of

the parties’ intention.

The modern rule which has been adopted in this State for construing writ-

ten instruments is stated in the case of City of Nashville v. Lawrence, 284 S.W.

882 (Tenn.):

The cardinal rule to be followed in this state, in construing deeds and other writ-

ten instruments, is to ascertain the intention of the parties.

. . . In the case of Commerce Street Company v. Goodyear Tire & Rubber

Company, 215 S.W.2d 4 (Tenn. App. 1948), this Court said:

C. The Rights and Duties of the Parties 211



It is the duty of the court in the construction of contracts to ascertain the inten-

tion of the contracting parties, understand what they meant by the contract, and

give effect to such understanding and meaning. All other rules of construction

are only aids or helps in establishing the intention of the parties and their mutual

understanding of the meaning of their contract. . . .

. . . It is our opinion under either the common law or modern rule of construc-

tion the agreement between Rogers and defendant is an assignment of the lease.

The fact that Rogers expressly agreed to remain liable to complainants for the

performance of the lease did not create a reversion nor a right to re-enter in

Rogers either express or implied. The obligations and liabilities of a lessee to a

lessor, under the express covenants of a lease, are not in anywise affected by an

assignment or a subletting to a third party, in the absence of an express or implied

agreement or some action on his part which amounts to a waiver or estops him

from insisting upon compliance with the covenants. This is true even though the

assignment or sublease is made with the consent of the lessor. By an assignment

of a lease the privity of estate between the lessor and lessee is terminated, but the

privity of contract between them still remains and is unaffected. Neither the priv-

ity of estate or contract between the lessor and lessee are affected by a sublease.

Thus, the express agreement of Rogers to remain personally liable for the

performance of the covenants of the lease created no greater obligation on his

part or interest in the leasehold, other than as set forth in the original lease.

The argument that since the agreement between Rogers and defendant con-

tains the words, ‘‘sublet’’ and ‘‘subletting’’ is conclusive the instrument is to be

construed as a sublease is, we think, unsound:

A consent to sublet has been held to include the consent to assign or mortgage

the lease; and a consent to assign has been held to authorize a subletting. 51

C.J.S. Landlord and Tenant § 36, page 552.

Prior to the consummation of the sale of the Go-Cart business to defendant,

he insisted upon the execution of the amendment to the lease extending the

term of the original lease. For value received and on the promise of the

defendant to perform all of the conditions of the lease as amended, Rogers

parted with his entire interest in the property. Defendant went into possession

of the property and paid the rent to complainants. He remained in possession

of the property for the entire term. By virtue of the sale of the business,

defendant became the owner of the improvements with the right to their

removal at the expiration of the lease. . . .

It is our opinion the defendant, under the terms of the agreement with

Rogers, had a right to the possession of the property for the entire term of

the lease as amended, including the right to remove the improvements after

the expiration of the lease. Rogers merely agreed to become personally liable

for the rent and the expense of the removal of the improvements upon the

default of defendant. He neither expressly, nor by implication, reserved the

right to re-enter for a condition broken by defendant.

212 Chapter 4 Landlord-Tenant Law



Thus, we are of the opinion the use of the words, ‘‘sublet’’ and ‘‘subletting’’ is

not conclusive of the construction to be placed on the instrument in this case; it

plainly appearing from the context of the instrument and the facts and circum-

stances surrounding the execution of it the parties thereto intended an assign-

ment rather than a sublease.

It results the assignments are overruled and the decree of the Chancellor is

affirmed with costs.

Notes

1. Classifying the estate: Review the categories of leasehold estates. What

type of leasehold did the Ernsts originally convey to Rogers?

2. Assignment v. sublease: The court examines three clues as to whether

the transfer by Rogers to Conditt was an assignment or a sublease. In which

direction did each clue point, and what did the court conclude? In practical

terms, why does it matter?

3. A judicial blunder? The court says, ‘‘If the transfer is a sublease, no

privity of contract exists between complainants and defendant. . . . But, if the

transfer is an assignment of the lease, privity of contract does exist between

complainants and defendant. . . .’’ Is that an accurate statement of the law?

4. A web of interests—privity of estate and privity of contract: The court

stated in Ernst v. Conditt, ‘‘By an assignment of a lease the privity of estate

between the lessor and lessee is terminated, but the privity of contract between

them still remains and is unaffected. Neither the privity of estate or contract

between the lessor and lessee are affected by a sublease.’’ What does that

mean?

Recall the dual nature of a lease as both contract and conveyance of an estate

in property. Those who hold consecutive possessory interests in the same prop-

erty are said to be in privity of estate with one another—such as a tenant (holding

the right to present possession) and a landlord (holding an adjoining reversionary

interest in future possession). Landlord and tenant are also in privity of contract

because both are parties to the lease agreement and are bound by the promises

contained therein. If a tenant defaults on the obligation to pay rent, then the

landlord can sue under either a privity of estate theory (that is, the landlord con-

veyed a possessory right in exchange for rent) or under a privity of contract theory

(that is, through the lease the tenant made a contractual promise to pay rent).

Using our web of interests metaphor first introduced in Chapter 1, you can imag-

ine spiderlike threads linking landlord and tenant, representing either property

duties (privity of estate) or contract duties (privity of contract).

In the original landlord-tenant relationship, landlord and tenant are connect by

both property threads and contract threads, as suggested by the diagram below:
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Figure 1

Now, suppose that the tenant assigns her estate to a second tenant, the

assignee, for the entire balance of the leasehold. The assignee steps into

the shoes of the tenant, and enters into privity of estate with the landlord.

But the original tenant cannot throw off her contractual obligations to the land-

lord so easily, and she remains responsible for her contractual promises to him

unless expressly released. Conversely, the assignee is not bound to the landlord

under the contract unless the assignee expressly ‘‘assumes’’ the lease. The rela-

tions are as follows:

 
 

 
 
 
 

 
  

L  →     T  → Assignee   ││   L      
  

Contract 

Estate 

Term of years Reversion in FSA

Figure 2

Finally, assume instead that the tenant subleases her possessory interest to a

second tenant, the subtenant (SubT), retaining a reversionary interest in her

own leasehold. As between the tenant and subtenant, there is both privity of

estate and privity of contract, analogous to the relationship between the land-

lord and original tenant (depicted in the Figure 1 above). Unlike the assign-

ment, here the tenant sublets to SubT for a period less than the entire

balance of her leasehold. As a result, the original tenant and landlord remain

in privity of estate because the original tenant’s right to future possession of her
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leasehold adjoins the landlord’s reversionary interest. At the same time, the

original tenant also remains in privity of contract with the landlord, unless

the landlord expressly released her from her contractual obligations. The sub-

tenant is not bound to the landlord under the contract unless the subtenant

expressly ‘‘assumed’’ the lease. The relations look like this:

 
 

 
 
 
 

 
  

L  → → →     T   SubT  T  ││   L       
     Term of years       Reversion in FSA 

Contract 

Estate 

Figure 3

As a practical matter, the landlord must be linked to the second tenant in

some way—either through privity of contract or through privity of estate—in

order to have an action against the second tenant for nonpayment of rent.

Ordinarily, that occurs only if the second tenant is an assignee (or if the second

tenant expressly enters into privity of contract with the landlord). Suppose you

temporarily move out of your apartment at the end of your first year of law

school to take an externship in another city. If you can find a replacement

tenant, will you sublease or assign your apartment for the summer? What

legal consequences would follow from your choice?

Slavin v. Rent Control Bd. of Brookline

548 N.E.2d 1226 (Mass. 1990)

Reading Guide

In Ernst v. Conditt, the landlord agreed to the tenant’s assignment of the lease

to a second tenant. But what if the landlord does not agree to the transfer? Should

courts imply a duty of reasonableness into each lease, prohibiting landlords from

unreasonably withholding consent for a proposed sublease or assignment? Should

it matter whether the lease concerns residential or commercial property?

O’CONNOR, J.

Article XXXVIII of the Brookline rent control by-law provides in relevant part

as follows:
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Section 9. Evictions. No person shall bring any action to recover possession of a

controlled rental unit unless . . . the tenant has violated an obligation or cove-

nant of his tenancy other than the obligation to surrender possession upon

proper notice. . . . A landlord seeking to recover possession of a controlled rental

unit shall apply to the board for a certificate of eviction. . . . If the board finds

that the facts attested to in the landlord’s petition are valid and in compliance

with [this section], the certificate of eviction shall be issued. . . .

The plaintiff landlord applied to the defendant rent control board of Brook-

line (board) for a certificate of eviction seeking to evict the defendant tenant

Barry Myers on the ground that Myers had violated an obligation of his ten-

ancy. The lease states:

Occupancy of Premises—Tenant shall not assign nor underlet any part or the

whole of the premises, nor shall [tenant] permit the premises to be occupied

for a period longer than a temporary visit by anyone except the individuals spe-

cifically named in the first paragraph of this tenancy, their spouses, and any

children born to them hereafter, without first obtaining on each occasion the

assent in writing of Landlord.

After a hearing, the board found that the tenant had allowed an unauthor-

ized person to occupy his apartment without first obtaining the landlord’s

written consent. Nonetheless, the board refused to issue the eviction certifi-

cate. The board based its refusal on its determination of law that, implicit in

the lease provision requiring the landlord’s consent prior to an assignment or

a sublease or the permitting of other occupants, there is an ‘‘agreement on the

part of the landlord to at least consider prospective tenants [and other per-

mitted occupants] and not withhold consent unreasonably or unequivocally.’’

The board found that the landlord had acted unreasonably because she had

categorically refused to allow the tenant to bring in someone new after the

original cotenant had moved out. Because of the landlord’s unreasonable

behavior, the board concluded that the tenant could not be said to have vio-

lated the lease.

The landlord obtained judicial review under G.L. c. 30A, § 14, and a judge in

the Brookline Division of the District Court annulled the board’s decision and

ruled that the certificate of eviction should be issued. The judge concluded,

contrary to the board’s decision, that Massachusetts law permits a landlord

to withhold consent in an arbitrary or unreasonable manner unless the land-

lord has expressly contracted not to do so. . . .

The board appealed, and the Appellate Division of the District Court

affirmed the decision of the trial judge annulling the board’s decision and

ordering issuance of the certificate of eviction. . . .

The board filed a notice of appeal from the Appellate Division’s decision

and we granted the board’s application for direct appellate review. We now
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affirm the Appellate Division’s decision concerning the effect of the consent

provision in the lease. . . .

The issue whether a tenant’s obligation, as specified in a residential lease, to

obtain the written consent of a landlord before assigning the lease or subletting

or permitting other occupants implies as a matter of law an obligation on the

landlord’s part to act reasonably in withholding consent has not been decided

by this court. . . .

In this case, . . . we must resolve the question whether the landlord may

unreasonably withhold consent because here the board found that the land-

lord’s unreasonable and categorical refusal to consent to any replacement

tenant whatsoever excused any failure on the part of the tenant to request

the landlord’s consent.

A majority of jurisdictions subscribe to the rule that a lease provision requir-

ing the landlord’s consent to an assignment or sublease permits the landlord to

refuse arbitrarily or unreasonably. . . . However, the board argues that the

current trend is the other way, and cites numerous cases in support of that

proposition. We note that every case cited by the board except two, which

we discuss below, involved a commercial, not a residential, lease. Although

the significance of the distinction between commercial and residential leases

may be fairly debatable, we observe that in several of the cases cited by the

board the court specifically states that its holding is limited to the commercial

lease context.

Kruger v. Page Management Co., 432 N.Y.S.2d 295 (N.Y. 1980), is the only

purely residential lease case cited by the board. We get little help from that case

because the reasonableness requirement in New York has been statutorily

imposed. The other noncommercial lease case cited by the board is

Sanders v. Tropicana, 229 S.E.2d 304 (N.C. App. 1976). In that case, the court

held that consent by the board of directors of a cooperative corporation to the

transfer of the plaintiff’s stock subscription and proprietary lease could not be

unreasonably withheld. The relevance of Sanders to this case, however, was

subsequently limited by Isbey v. Crews, 284 S.E.2d 534 (N.C. App. 1981), in

which the same court that decided Sanders refused to imply a reasonableness

requirement in a commercial lease. The court distinguished Sanders by saying

that ‘‘[t]he Court’s imposition of a ‘reasonableness’ limitation on the Board’s

discretion may be attributed to the fact that Sanders involved the alienability of

corporate stock as well as of a leasehold. . . .’’ Isbey, 284 S.E.2d 534. The fact that

no State court has acted to create a reasonableness requirement in a case

involving only a residential lease, while not determinative, at least counsels

us to be cautious about taking such a step.

The board argues that we should be guided by the commercial lease cases

because the reasons for implying a reasonableness requirement in a residen-

tial lease are at least as compelling as in a commercial lease. Our review of the

commercial lease cases, however, and particularly of the rationale that

appears to have motivated the courts in those cases to adopt a reasonableness
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requirement, does not persuade us that we should adopt such a rule in this

case, which involves a residential lease in a municipality governed by a rent

control law.2

Two major concerns emerge from the commercial lease cases. First, courts

have exhibited concern that commercial landlords may exercise their power to

withhold consent for unfair financial gain. In several of the cases cited by the

board, a commercial landlord refused to consent to a proposed subtenant and

then attempted to enter into a new or revised lease for the same premises at a

more favorable rental rate. However, in a rent control jurisdiction like Brookline

there is little economic incentive to withhold consent in the residential lease con-

text because the landlord has such limited control over the rent that can be

charged.

The second concern that appears to have motivated the commercial lease

decisions is a desire to limit restraints on alienation in light of the fact that ‘‘the

necessity of reasonable alienation of commercial building space has become

paramount in our ever-increasing urban society.’’ Homa–Goff Interiors, Inc. v.

Cowden, 350 So. 2d 1035, 1037 (Ala. 1977). However, this court has previously,

albeit not recently, ruled that a commercial lease provision requiring a land-

lord’s consent prior to an assignment, with no limitation on the landlord’s

ability to refuse, is not an unreasonable restraint on alienation. 68 Beacon

St., Inc. v. Sohier, 194 N.E. 303 (Mass. 1935). In light of our decision in 68

Beacon St., Inc., and in the absence of a demonstrable trend involving resi-

dential leases in other jurisdictions, we are not persuaded that there is such a

‘‘necessity of reasonable alienation of [residential] building space’’ that we

ought to impose on residential landlords a reasonableness requirement to

which they have not agreed. We are mindful that valid arguments in support

of such a rule can be made, but there are also valid counter-arguments, not

the least of which is that such a rule would be likely to engender a plethora of

litigation about whether the landlord’s withholding of consent was reason-

able. The question is one of public policy which, of course, the Legislature

is free to address. We note that the Legislature has spoken in at least four

States: Alaska Stat. § 34.03.060 (1988); Del. Code Ann. tit. 25, § 5512(b)

(1975); Haw. Rev. Stat. § 516–63 (1985 & Supp. 1988); N.Y. Real Property

Law § 226–b (McKinney 1989). . . .

The decision of the Appellate Division annulling the board’s decision and

ordering issuance of the certificate of eviction is affirmed. . . .

Notes

1. Practice pointer—drafting with clarity: Can you re-draft the lease from

the principal case to avoid the ambiguity that gave rise to this litigation? What

2. [FN 3] We make no suggestion about the rule we might adopt in other contexts.
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language would you suggest if you represented tenant Barry Myers? What lan-

guage would you suggest if you represented landlord Slavin?

2. A case of first impression: This was a case of first impression, leaving

the court to rely on various policy considerations in choosing what rule should

govern this case. The court discussed two rationales that may require landlords

to act reasonably when withholding consent to sublease or assign commercial

leases. What were they? Did the court find those rationales applicable to resi-

dential leases? Do you agree with the court’s conclusion?

3. Legislative v. judicial action: The court declined to rely on precedent

from New York (Kruger v. Page Management Co.), stating, ‘‘We get little help

from that case because the reasonableness requirement in New York has been

statutorily imposed.’’ Why do you think the court drew that distinction?

4. The relevance of rent control—the example of Brookline, Massachu-

setts: Brookline, Massachusetts, a suburb just outside of Boston, had imposed

rent control measures since the late 1960s. Just four years after the Slavin opin-

ion was issued, Brookline terminated most aspects of its rent control program

by voter referendum. In 1997, it ended the program altogether by terminating

remaining protections for disabled, elderly, and low-income renters. Rent

Control: The Morning After, The Economist, Apr. 30, 1998.

Suppose the same conflict had arisen in a jurisdiction without a rent control

program. What result would the court reach? What do you think would be the

best result? Rent control programs, which formed an important backdrop for

the Slavin opinion, have had a long history. Today, although such programs are

in decline, according to Professor Zachary Bray, they have been ‘‘among the

most significant governmental programs designed to provide affordable

housing in the United States.’’ Zachary Bray, The New Progressive Property

and the Low-Income Housing Conflict, 2012 B.Y.U. L. Rev. 1109, 1139-44 (2012).

Rent control programs have also been controversial:

Over the course of their history in the United States, rent and eviction controls

have taken two forms. The first type, sometimes called ‘‘first generation rent con-

trols,’’ involves straightforward caps on rents at a level below market rates. The

second type, sometimes called ‘‘second generation rent controls,’’ allows rent

levels to be set more or less freely when tenants first occupy an apartment,

but then limits subsequent increases as long as the tenant remains. Second gen-

eration rent controls may also contain eviction controls, which limit the permis-

sible grounds for eviction and set procedures for local enforcement to prevent

landlords from circumventing the substantive rent-increase restrictions by

threatening to evict tenants who refuse to pay rent increases. . . . Today, both

forms of rent control are dying out: only a few states contain municipalities

with either type, and many states ban rent control outright.

Critics of rent control argue that its popularity is dramatically dwindling both

because it has failed in its main goal of making housing more affordable in

high-cost markets, and because its many side effects have become more widely
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acknowledged since the last wave of rent-control ordinances were enacted in the

1970s. The standard arguments against rent control are numerous and well devel-

oped: critics argue that rent control is highly inefficient and distorts housing mar-

kets; is a poorly focused and potentially unfair redistribution device; exacerbates

the very housing shortages it is designed to reduce; reduces tenant mobility and

increases commuting costs; leads to unnecessarily formalized relationships

between landlords and tenants, crowding out the possibility for increased social

capital; distorts landlords’ incentives to maintain building quality, leading to dilap-

idation; and tends to reduce the possibility of cooperation and increase the pos-

sibility of nasty behavior between landlords and tenants. . . .

. . . The standard defense of rent control admits the potential efficiency losses

picked out by many critics of rent control, but suggests that these potential losses

may be offset by other gains of rent control, at least in certain situations. More

specifically, the standard defense of rent control begins by suggesting, as a baseline,

that most tenants generally ought to have a stronger interest in retaining their long-

standing homes than most landlords ought to have with respect to their freedom of

contract or the maintenance of their profit margins. However, according to the

standard defense of rent control, this baseline rule does not apply to would-be

tenants, because their potential property interest in a future tenancy has not yet

become bound up, in meaningful, noncommercial ways, with their personhood.

Thus, the standard defense suggests that rent and eviction controls may be justified,

even in the face of some of the negative side effects identified by various critics, as

long as those controls can be justified in terms of more significant benefits related to

protecting property interests in personhood or existing communities.

Bray, at 1139-44 (italics supplied). Recall Justice Oliver Wendell Holmes’

support for adverse possession in appropriate cases, because ‘‘[a] thing

which you have enjoyed and used as your own for a long time, whether prop-

erty or an opinion, takes root in your being’’ and compare it to the above refer-

ences to personhood. Do you see any similarities between the two concepts? We

will return to the personhood theory in Chapter 6.

Do you think rent control is a good idea? Can you think of additional

approaches beyond the ‘‘first generation’’ and ‘‘second generation’’ controls

described by Professor Bray? The problem of affordable housing continues, as

we will see in Chapter 12 on zoning.

Sommer v. Kridel

378 A.2d 767 (N.J. 1977)

Reading Guide

In Slavin v. Rent Control Board, the Massachusetts Supreme Court declined to

‘‘rescue’’ the tenant from the terms of the contract he had signed, including a

provision forbidding unapproved assignments and subleases. In the next case,

The New Jersey Supreme Court considers rescuing the tenant from a different
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obligation—the duty to pay rent throughout the leasehold period specified in the

contract, without exception for unforeseen circumstances or hardship. Does one

situation present a more compelling case than the other for the tenant?

PASHMAN, J. for a unanimous Court.

We granted certification in these cases to consider whether a landlord seek-

ing damages from a defaulting tenant is under a duty to mitigate damages by

making reasonable efforts to re-let an apartment wrongfully vacated by the

tenant. . . . We now reverse and hold that a landlord does have an obligation

to make a reasonable effort to mitigate damages in such a situation. We there-

fore overrule Joyce v. Bauman, 174 A. 693 (E. & A. 1934) to the extent that it is

inconsistent with our decision today.

This case was tried on stipulated facts. On March 10, 1972 the defendant,

James Kridel, entered into a lease with the plaintiff, Abraham Sommer, owner

of the ‘‘Pierre Apartments’’ in Hackensack, to rent apartment 6-L in that build-

ing.3 The term of the lease was from May 1, 1972 until April 30, 1974. . . .

One week after signing the agreement, Kridel paid Sommer $690. Half of

that sum was used to satisfy the first month’s rent. The remainder was paid

under the lease provision requiring a security deposit of $345. Although

defendant had expected to begin occupancy around May 1, his plans were

changed. He wrote to Sommer on May 19, 1972, explaining,

I was to be married on June 3, 1972. Unhappily the engagement was broken and

the wedding plans cancelled. Both parents were to assume responsibility for the

rent after our marriage. I was discharged from the U.S. Army in October 1971 and

am now a student. I have no funds of my own, and am supported by my stepfather.

In view of the above, I cannot take possession of the apartment and am surren-

dering all rights to it. Never having received a key, I cannot return same to you.

I beg your understanding and compassion in releasing me from the lease, and

will of course, in consideration thereof, forfeit the 2 month’s rent already paid.

Please notify me at your earliest convenience.

Plaintiff did not answer the letter.

Subsequently, a third party went to the apartment house and inquired about

renting apartment 6-L. Although the parties agreed that she was ready, willing

and able to rent the apartment, the person in charge told her that the apart-

ment was not being shown since it was already rented to Kridel. In fact, the

landlord did not re-enter the apartment or exhibit it to anyone until August 1,

1973. At that time it was rented to a new tenant for a term beginning on

September 1, 1973. The new rental was for $345 per month. . . .

3. [FN 1] Among other provisions, the lease prohibited the tenant from assigning or
transferring the lease without the consent of the landlord. If the tenant defaulted, the lease
gave the landlord the option of re-entering or re-letting, but stipulated that failure to re-let or
to recover the full rental would not discharge the tenant’s liability for rent.
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Prior to re-letting the new premises, plaintiff sued Kridel in August 1972,

demanding $7,590, the total amount due for the full two-year term of the lease.

Following a mistrial, plaintiff filed an amended complaint asking for $5,865, the

amount due between May 1, 1972 and September 1, 1973. . . . Defendant filed an

amended answer to the complaint, alleging that plaintiff breached the contract,

failed to mitigate damages and accepted defendant’s surrender of the premises.

He also counterclaimed to demand repayment of the $345 paid as a security deposit.

The trial judge ruled in favor of defendant. Despite his conclusion that the

lease had been drawn to reflect ‘‘the settled law of this state,’’ he found that

‘‘justice and fair dealing’’ imposed upon the landlord the duty to attempt to re-

let the premises and thereby mitigate damages. He also held that plaintiff’s

failure to make any response to defendant’s unequivocal offer of surrender

was tantamount to an acceptance, thereby terminating the tenancy and any

obligation to pay rent. As a result, he dismissed both the complaint and the

counterclaim. The Appellate Division reversed in a per curiam opinion. . . .

[The Court recounted the facts of a companion case, Riverview Realty Co. v.

Perosio.]

As the lower courts in both appeals found, the weight of authority in this

State supports the rule that a landlord is under no duty to mitigate damages

caused by a defaulting tenant. See Joyce v. Bauman, supra. . . .

Nevertheless, while there is still a split of authority over this question, the

trend among recent cases appears to be in favor of a mitigation

requirement. . . . The majority rule is based on principles of property law which

equate a lease with a transfer of a property interest in the owner’s estate. Under

this rationale the lease conveys to a tenant an interest in the property which fore-

closes any control by the landlord; thus, it would be anomalous to require the

landlord to concern himself with the tenant’s abandonment of his own property.

For instance, in Muller v. Beck, 110 A. 831 (Sup. Ct. 1920), where essentially

the same issue was posed, the court clearly treated the lease as governed by

property, as opposed to contract, precepts.4 The court there observed that the

‘‘tenant had an estate for years, but it was an estate qualified by this right of the

landlord to prevent its transfer,’’ and that ‘‘the tenant has an estate with which

the landlord may not interfere.’’ . . .

Yet the distinction between a lease for ordinary residential purposes and an

ordinary contract can no longer be considered viable. As Professor Powell

observed, evolving ‘‘social factors have exerted increasing influence on the

law of estates for years.’’ 2 Powell on Real Property (1977 ed.), s 221(1) at

180-81. The result has been that,

[t]he complexities of city life, and the proliferated problems of modern society in

general, have created new problems for lessors and lessees and these have been

4. [FN 3] It is well settled that a party claiming damages for a breach of contract has a
duty to mitigate his loss.

222 Chapter 4 Landlord-Tenant Law



commonly handled by specific clauses in leases. This growth in the number and

detail of specific lease covenants has reintroduced into the law of estates for

years a predominantly contractual ingredient. . . .

This Court has taken the lead in requiring that landlords provide housing

services to tenants in accordance with implied duties which are hardly consis-

tent with the property notions expressed in Muller v. Beck, supra. . . .

Application of the contract rule requiring mitigation of damages to a resi-

dential lease may be justified as a matter of basic fairness.5 Professor McCor-

mick first commented upon the inequity under the majority rule when he

predicted in 1925 that eventually,

the logic, inescapable according to the standards of a ‘‘jurisprudence of concep-

tions’’ which permits the landlord to stand idly by the vacant, abandoned prem-

ises and treat them as the property of the tenant and recover full rent, will yield to

the more realistic notions of social advantage which in other fields of the law

have forbidden a recovery for damages which the plaintiff by reasonable efforts

could have avoided.

McCormick, The Rights of the Landlord Upon Abandonment of the Premises by

the Tenant, 23 Mich. L. Rev. 211, 221-22 (1925). . . .

The pre-existing rule cannot be predicated upon the possibility that a land-

lord may lose the opportunity to rent another empty apartment because he must

first rent the apartment vacated by the defaulting tenant. Even where the breach

occurs in a multi-dwelling building, each apartment may have unique qualities

which make it attractive to certain individuals. Significantly, in Sommer v. Kridel,

there was a specific request to rent the apartment vacated by the defendant;

there is no reason to believe that absent this vacancy the landlord could have

succeeded in renting a different apartment to this individual.

We therefore hold that antiquated real property concepts which served as

the basis for the pre-existing rule, shall no longer be controlling where there is a

claim for damages under a residential lease. Such claims must be governed by

more modern notions of fairness and equity. A landlord has a duty to mitigate

damages where he seeks to recover rents due from a defaulting tenant.

If the landlord has other vacant apartments besides the one which the

tenant has abandoned, the landlord’s duty to mitigate consists of making rea-

sonable efforts to re-let the apartment. In such cases he must treat the apart-

ment in question as if it was one of his vacant stock.

As part of his cause of action, the landlord shall be required to carry the

burden of proving that he used reasonable diligence in attempting to re-let

the premises. . . . While generally in contract actions the breaching party has

the burden of proving that damages are capable of mitigation, here the landlord

5. [FN 4] . . . However, we reserve for another day the question of whether a landlord
must mitigate damages in a commercial setting.
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will be in a better position to demonstrate whether he exercised reasonable

diligence in attempting to re-let the premises. . . .

The Sommer v. Kridel case presents a classic example of the unfairness which

occurs when a landlord has no responsibility to minimize damages. Sommer

waited 15 months and allowed $4658.50 in damages to accrue before attempting

to re-let the apartment. Despite the availability of a tenant who was ready, willing

and able to rent the apartment, the landlord needlessly increased the damages by

turning her away. While a tenant will not necessarily be excused from his obliga-

tions under a lease simply by finding another person who is willing to rent the

vacated premises, . . . here there has been no showing that the new tenant would

not have been suitable. We therefore find that plaintiff could have avoided the

damages which eventually accrued, and that the defendant was relieved of his

duty to continue paying rent. Ordinarily we would require the tenant to bear the

cost of any reasonable expenses incurred by a landlord in attempting to re-let the

premises, but no such expenses were incurred in this case. . . .

In assessing whether the landlord has satisfactorily carried his burden, the

trial court shall consider, among other factors, whether the landlord, either

personally or through an agency, offered or showed the apartment to any pro-

spective tenants, or advertised it in local newspapers. Additionally, the tenant

may attempt to rebut such evidence by showing that he proffered suitable

tenants who were rejected. However, there is no standard formula for measur-

ing whether the landlord has utilized satisfactory efforts in attempting to mit-

igate damages, and each case must be judged upon its own facts. . . .

The judgment in Sommer v. Kridel is reversed. . . .

Notes

1. The landlord’s duty: Articulate precisely the landlord’s duty when seek-

ing damages from a defaulting tenant. Note the lease’s prohibition against

assignments and transfers. What impact, if any, do you think that provision

had on the court’s holding? The court left open the question whether a landlord

must mitigate damages in a commercial setting. Should such a duty attach to

commercial landlords?

2. Retroactivity: The trial judge concluded that the lease had been drawn

to reflect the settled law of New Jersey at the time. At what point in time would

the court’s new standard bind the landlord? Would the result have been

different (or, should it have been different) if the landlord had not turned

down a ready, willing, and able tenant to replace defendant James Kridel?

3. The landlord’s remedies: The duty to mitigate serves as a defense to a

landlord’s claims against a defaulting tenant. But what are the underlying rem-

edies that landlords can pursue? Recall the three remedies described in the ‘‘A

Place to Start’’ box at the beginning of section C.1. Under the first option, the

landlord can declare the lease terminated and seek ‘‘damages’’ from the tenant,
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generally measured as the difference (if any) between the fair market value of the

leasehold and the total rent reserved in the lease. This damage remedy is limited

to a reasonable period of time, rather than the entire unexpired term. Under the

second remedy, the landlord can retake on the tenant’s behalf, find a substitute

tenant, and recover from the defaulting tenant any deficiency between the ori-

ginal and substitute rental amounts. In such case, the landlord can accelerate the

original rent owed, without waiting to sue the original tenant each month when

the rent would have become due. Finally, under the third remedy, the landlord

can hold the original tenant responsible for rent, unless modified by a duty to

mitigate as imposed in Sommer. If allowed, the landlord can recover the full

amount promised in the original lease. But, unless the lease contains an accel-

eration clause in accordance with the law of the jurisdiction, the landlord must

bring multiple lawsuits to recover each rental installment after it comes due each

month. Powell on Real Property § 17.05[2] (Michael Allan Wolf, gen. ed. 2015).

4. A changing world—from trend to majority rule: How would this case

have come out under the common law? What had changed to justify a different

result? The court stated (in 1977) that the trend favored imposing a mitigation

requirement on landlords. Today, at least one treatise reckons that a majority of

American jurisdictions now impose some duty on landlords to mitigate damages.

Powell on Real Property § 17.05[2] (Michael Allan Wolf, gen. ed. 2015).

Crechale & Polles, Inc. v. Smith

295 So.2d 275 (Miss. 1974)

Reading Guide

The previous case considered a tenant who abandoned too soon—defaulting on

the lease before its expiration. This case considers the opposite situation—where

the defendant overstays the lease term and becomes a ‘‘holdover tenant.’’ In that

situation, what are the rights of the parties?

RODGERS, J.

This action originated in the Chancery Court of the First Judicial District of

Hinds County, Mississippi, pursuant to a bill for specific performance of a lease

contract filed by Crechale and Polles, Inc., appellant herein. The court awarded

the complainants one thousand seven hundred and fifty dollars ($1,750.00) in

back rent payment, and seven hundred sixty dollars ($760.00) for damages to

the leasehold premises, as well as costs incurred in the proceeding. From this

judgment appellant files this appeal and appellees cross-appeal.

The testimony shows that on February 5, 1964, the appellant, Crechale and

Polles, Inc., a Mississippi corporation, entered into a lease agreement with

appellees, John D. Smith, Jr. and Mrs. Gloria Smith (‘‘Smith’’), with appellant
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as lessor and appellees as lessees. The lease was for a term of five (5) years

commencing February 7, 1964, and expiring February 6, 1969, with rental in

the amount of one thousand two hundred fifty dollars ($1,250.00) per month.

Smith was informed near the end of his lease that the new building which he

planned to occupy would not be complete until a month or two after his present

lease expired. With this in mind, he arranged a meeting with his landlord, Crechale,

in late December, 1968, or early January, 1969, for the purpose of negotiating an

extension of the lease on a month-to-month basis. The outcome of this meeting is

one of the focal points of this appeal and the parties’ stories sharply conflict. Cre-

chale maintains that he told Smith that since he was trying to sell the property, he

did not want to get involved in any month-to-month rental. Smith asserts that Cre-

chale informed him that he was trying to sell the building, but that he could stay in it

until it was sold or Smith’s new building was ready. Smith’s attorney drafted a thirty

(30) day extension, but Crechale refused to sign it, saying, ‘‘Oh, go ahead. It’s all

right.’’ Crechale denies that he was ever given the document to sign.

The following is a chronological explanation of the events which led to the

subsequent litigation:

February 4, 1969—Smith sent a letter to Crechale confirming their oral
agreement to extend the lease on a monthly basis.

February 6, 1969—Crechale wrote Smith denying the existence of any oral
agreement concerning extension of the lease and requesting that Smith
quit and vacate the premises upon expiration of the term at midnight,
February 6, 1969. The letter also advised Smith that he was subject to
payment of double rent for any holdover.

March 3, 1969—Smith paid rent for the period of February to March. The
check was accepted and cashed by Crechale.

April 6, 1969—Smith paid rent for the period of March to April, but the check
was not accepted by Chechale, because it was for ‘‘final payment.’’

April 7, 1969—Smith sent a telegram to Crechale stating that he was
tendering the premises for purposes of lessor’s inventory. The telegram
confirmed a telephone conversation earlier that day in which Crechale
refused to inventory the building.

April 19, 1969—Approximately three and one-half (3-1/2) months after the
expiration of the lease, Crechale’s attorney wrote Smith stating that since
the lessee had held over beyond the normal term, the lessor was treating
this as a renewal of the lease for a new term expiring February 6, 1974.

April 24, 1969—Smith again tendered the check for the final month’s
occupancy and it was rejected by Crechale.

April 29, 1969—Crechale’s attorney wrote Smith again stating the lessor’s
intention to consider the lessees’ holdover as a renewal of the terms of the
lease.

There was no further communication between the parties until a letter
dated May 15, 1970, from Crechale to Smith requesting that Smith pay
the past-due rent or vacate the premises.

May 27, 1970-Smith’s attorney tendered the keys to the premises to Crechale.
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Subsequently, this lawsuit was filed by Crechale to recover back rent and

damages beyond ordinary wear and tear to the leasehold premises. . . .

The appellant, Crechale and Polles, Inc., contends that the appellees

became holdover tenants for a new term under the contract at the election

of the landlord appellant, and that appellees owe appellant the rent due

each month up to the filing of suit, less the rent paid; and, in addition thereto,

it is entitled to specific performance of the holdover contract. This argument is

based upon the general rule expressed in 3 Thompson on Real Property s 1024,

at 65-66 (1959), wherein it is said:

As a general rule, a tenancy from year to year is created by the tenant’s holding

over after the expiration of a term for years and the continued payment of the

yearly rent reserved. . . . By remaining in possession of leased premises after the

expiration of his lease, a tenant gives the landlord the option of treating him as a

trespasser or as a tenant for another year. . . .

. . . An examination of the testimony in this case has convinced us that the

appellant is not entitled to specific performance so as to require the appellees

to pay rent for a new term of the rental contract as a holdover tenant for the

following reasons.

After receiving a letter from one of the appellees in which appellee Smith con-

firmed an alleged agreement to extend the lease on a month-to-month basis,

Crechale immediately wrote Smith and denied that there was such an agreement,

and demanded that Smith quit and vacate the premises at the end of the lease.

In addition to the rule expressed in 3 Thompson on Real Property s 1024,

above cited, another rule is tersely expressed in American Law of Property s

3.33, at 237 (1952) as follows: ‘‘When a tenant continues in possession after

the termination of his lease, the landlord has an election either to evict him,

treat him as a trespasser it is said, or to hold him as a tenant.’’

The letter from the appellant dated February 6, 1969, was an effective elec-

tion on the part of appellant to terminate the lease and to treat the appellees as

trespassers.

After having elected not to accept the appellees as tenants, the appellant

could not at a later date, after failing to pursue his remedy to evict the tenants,

change the election so as to hold the appellees as tenants for a new term.

It is pointed out by the text writer in 49 Am. Jur. 2d under the title of Land-

lord and Tenant that:

After the landlord has once exercised his election not to hold the tenant for

another term, his right to hold him is lost. On the other hand, if he has signified

his election to hold the tenant for another term he cannot thereafter rescind such

election and treat the tenant as a trespasser, since his election when once

exercised is binding upon the landlord as well as the tenant. . . .

Although the landlord, appellant, expressly refused to extend the lease on a

month-to-month basis, nevertheless, the appellant accepted and cashed the

rent check for the month of February. The normal effect of such action by
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the landlord is tantamount to extension of the lease for the period of time for

which the check was accepted, unless, of course, the landlord had elected to

treat the tenant as a holdover tenant. . . .

On April 6, 1969, the tenants mailed a check for rent for the month of March

accompanied by a letter stating that the enclosed check represented the final

payment of rent. The next day the tenants tendered the lease premises to the

landlord and requested an inventory of certain personal property described in

the lease. The landlord refused to accept the tender and rejected the check as a

final payment. On April 19, 1969 (three and one-half (3-1/2) months after the

expiration of the lease) the landlord attempted to change its position. It then

notified the tenants that it had elected to treat them as holdover tenants so as to

extend the lease for another term.

We are of the opinion that once a landlord elects to treat a tenant as a tres-

passer and refuses to extend the lease on a month-to-month basis, but fails to

pursue his remedy of ejecting the tenant, and accepts monthly checks for rent

due, he in effect agrees to an extension of the lease on a month-to-month

basis. . . .

The appellant contends that the decree of the trial court awarded inade-

quate damages to the appellant. The appellant fails, however, to point out

any fact which would indicate to this Court wherein the decree of the trial

court is manifestly wrong. We think that this issue of damages was a question

of fact for the chancellor, and from an examination of the record we cannot say

that the chancellor was manifestly wrong. . . .

We cannot agree with the cross-appellants’ contention that the chancellor was

manifestly wrong in awarding the amount of damages for the items set out in the

decree of the chancery court. We have carefully examined each item in the light of

the briefs, and we find no reversible error in the ruling of the trial court.

We hold, therefore, that the decree of the trial court should be and is hereby

affirmed.

INZER, ROBERTSON, WALKER, AND BROOM, JJ., concur.

Notes

1. Holdover tenants: What was the nature of the Smiths’ interest when

they first became ‘‘holdovers’’ by remaining in possession after the expiration

of the original lease? What was the range of remedies available to Crechale and

Polles upon the holding over by the Smiths? Which one did Crechale and Polles

elect? What facts support that conclusion?

2. The new tenancy: The court noted that the landlord ‘‘expressly refused to

extend the lease on a month-to-month basis,’’ and yet held that he ‘‘in effect

agree[d] to an extension of the lease on a month-to-month basis.’’ How can

that be?
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2. Maintaining the Premises

As we have seen, landlords and tenants have important rights (and duties)

with respect to possession. Here, we take up a second set of rights and

duties—those related to the physical condition of the premises. See generally

William B. Stoebuck & Dale A. Whitman, The Law of Property (3d ed. 2000),

§§ 6.23-.24, 6.30-.33, 6.38-.45.

A Place to Start The Condition of the Premises

n Tenant’s rights:

n The covenant of quiet enjoyment and constructive eviction: Under the

majority rule, in every lease, the landlord impliedly warrants that the tenant’s

possession will not be disturbed, either by the landlord or by a third party

with a superior right to possession. As an extension of this warranty against

actual physical eviction, acts or omissions of the landlord that render the

premises substantially unsuitable for their intended purpose, or that

substantially interfere with the tenant’s quiet enjoyment of the premises,

constitute a constructive eviction under the majority view. The tenant’s

obligations under the lease (such as the duty to pay rent) are dependent on

the landlord’s satisfaction of this implied covenant of quiet enjoyment;

therefore, upon the landlord’s breach, the tenant can choose to terminate the

lease, provided that the tenant abandons the premises within a reasonable

time (thereby completing the constructive ‘‘eviction’’).

n The implied warranty of habitability (IWH): Under the common law

doctrine of caveat emptor (‘‘let the buyer [or lessee] beware’’), the landlord

had no duty to keep the premises in good repair. Under the majority view

today, residential leases contain an implied warranty of habitability that the

landlord will maintain the premises in ‘‘habitable’’ condition for the duration

of the tenancy. In contrast to constructive evictions, tenants need not

abandon the premises in order to pursue a remedy. Instead, if the landlord

breaches the IWH, the tenant can remain in possession and pursue a variety

of remedies. These remedies generally make the tenant’s duty to pay rent

dependent, at least in part, on the landlord’s maintenance of habitable

conditions.

n Landlord’s rights:

n Avoidance of waste: As we saw in the last chapter, the holders of present

estates (such as tenants) have a duty to avoid waste for the benefit of the

holders of future interests (here, landlords who hold reversionary interests).

The doctrine of affirmative waste protects the landlord’s reversionary interest

from unauthorized voluntary acts by the tenant that cause permanent and

substantial injury. Tenants also have a duty to avoid permissive waste by

failing to take reasonable care of the premises, and instead must make minor

repairs to avoid unwarranted deterioration. The scope of the tenant’s duty
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varies by jurisdiction and can be affected by the corresponding duty in the

landlord to maintain the habitability of the premises.

DIGGING DEEPER: Should courts imply lease terms beyond those that the parties

negotiated, and if so, under what rationale? Substantively, how high should the

implied standard be: what level of habitability should landlords maintain, and

what level of waste should tenants avoid?

Teller v. McCoy

253 S.E.2d 114 (W. Va. 1978)

Reading Guide

Teller v. McCoy is a landmark decision recognizing the implied warranty of hab-

itability in West Virginia.

u Implied lease terms: Should courts imply terms into the lease for which the

parties did not bargain? If so, under what rationale?

u The interplay of common law and statutory law: Notice the relationship

between statutory law and common law in Teller. What functions are better

performed by the judiciary, and what functions are better left to the legislature?

MCGRAW, J.

This proceeding is before us on certified question. Pursuant to W.Va. Code s

58-5-2, the Circuit Court of Logan County, West Virginia, certified to this Court

the following questions of law upon the joint motion of the plaintiffs and

defendant . . . :

1. Whether failure of a landlord to maintain rental premises in a habitable

condition and otherwise remedy defects to the premises which render the res-

idence uninhabitable is in violation of a landlord’s implied warranty of habit-

ability to a tenant? And if so, whether it is subject to waiver?

2. Whether a landlord’s warranty of habitability and the tenant’s covenant to

pay rent are mutually dependent?

3. Whether failure of a landlord to maintain the premises in habitable condition

constitutes a failure of consideration and a breach of the rental agreement?

4. Whether a landlord’s breach allows to the tenant one or more of the

following remedies: (a) a right of action or setoff for the difference between

the agreed rent and the fair rental value of the premises in their defective

condition; (b) after reasonable notice and opportunity to a landlord to correct

the defective conditions, to repair the defects himself and deduct the repair

cost from the rent; and (c) vacation of the premises terminating a tenant’s obli-

gation to pay rent, and (d) what damages, if any, are recoverable by the landlord

or tenant in the event of breach of either party?
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5. Whether a breach of the implied warranty of habitability is a defense to a

landlord’s action for rent, damages, or unlawful detainer [withholding of

possession]?

I. . . .

At common law, a lease for real estate was considered a conveyance or sale of

an estate in land for a term. A burden of inspection was placed upon the tenant

and fraud apart, there was no law against letting a tumble-down house. The only

way that a tenant at common law could assure the fitness of a leasehold was by

exacting an express covenant from the landlord that the property was to be fit for

the purpose intended. Absent a statute to the contrary, it was uniformly held that

there was no implied warranty of habitability or fitness for the purpose leased. . . .

These rules developed out of an agrarian economy beginning in the Middle

Ages at a time when the land, not the simple buildings and fixtures, was the focal

point of the transaction. . . . The rent was deemed to issue from the land itself

without reference to the condition of the buildings or structures upon it. Thus,

the rent was due even if the buildings were not habitable or fit for occupancy. This

strict application of caveat emptor was consistent with the agrarian social setting

under which the leasehold interests were created. It was accepted that the small,

simple structures affixed to realty would be repaired by the farmer-tenant. . . .

But as society evolved, so did the setting under which the common law land-

lord-tenant relationship existed. . . . The courts, recognizing that some tenants

primarily seek living quarters and not land, implied a warranty of habitability

into short-term leases of furnished dwellings. Where the lease was for an apart-

ment or room that later was totally destroyed by fire, the courts discharged the

tenant from future rent, again recognizing that the tenant’s true object in such

cases was not land, but a place to live. Graves v. Berdan, 26 N.Y. 498 (1863). . . .

[At common law, the] covenants in a lease were deemed to be independent,

not dependent. Thus the duty of a tenant in possession to pay rent was

accepted as essentially absolute. . . . But the courts implied into leases a ‘‘cov-

enant of quiet enjoyment’’ to relieve a tenant from the obligation to pay rent

when he was deprived of possession or disturbed by hostile claimants or

defects in title. Under this doctrine, the landlord, through his acts or omissions,

was deemed to ‘‘evict’’ the tenant by depriving him of the beneficial enjoyment

of the demised premises. Dyett v. Pendleton, 8 Cow. 727 (N.Y. 1826). . . . Thus a

tenant compelled to vacate any or all of an unfit and uninhabitable dwelling

was deemed to be constructively ‘‘evicted’’ under law and was relieved from

further rent liability.6 . . . ‘‘This rule allowed the court to mitigate some of the

6. [FN 6] ‘‘Constructive eviction has proved an insufficient remedy for those most likely to
have resort to it, low income tenants. The dilemma it raises for them is that they must
continue to pay rent and endure the conditions of untenantability or abandon the premises
and hope to find another dwelling which, in these times of severe housing shortage, is likely
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injustices stemming from strict application of the independent covenants rule

without repudiating the rule’s basic premise that the lease was essentially a

conveyance of a possessory interest in land for a term and not a contract for

a dwelling suitable for human occupation.’’ Boston Housing Authority v. Hemi-

ngway, 293 N.E.2d 831, 837 (Mass. 1973).

Certified Question No. 4(c) asks whether the landlord’s failure to maintain

the premises in a fit and habitable condition would allow the tenant to vacate

the premises thereby terminating the obligation to pay rent. Constructive

eviction . . . would afford the tenant that remedy.

Since W. Va. Const. art. 8, s 21 . . . hold[s] that drastic changes in

the common law can be made only by the Legislature, we must next

review those relevant changes that have been effectuated by statute. [The

court reviewed numerous portions of state law addressing housing

standards.] . . .

We therefore are compelled to agree completely with the following often-

quoted passage from one of the pioneer American cases recognizing the

implied warranty of habitability:

. . . To follow the old rule of no implied warranty of habitability in leases would,

in our opinion, be inconsistent with the current legislative policy concerning

housing standards. The need and social desirability of adequate housing for

people in this era of rapid population increases is too important to be rebuffed

by that obnoxious legal cliché, caveat emptor. Permitting landlords to rent ‘‘tum-

bledown’’ houses is at least a contributing cause of such problems as urban

blight, juvenile delinquency and high property taxes for conscientious

landowners.

Pines v. Perssion, 111 N.W.2d 409, 412-13 (Wis. 1961).

We, therefore, hold that in a written or oral lease of residential premises,

there is an implied warranty that the landlord shall at the commencement of a

tenancy, deliver the dwelling unit and surrounding premises in a fit and hab-

itable condition, and shall thereafter maintain the leased property in such

condition.7

II

The Legislature’s progressive abrogation of the common law no-repair rule

was crystallized on March 11, 1978, when it added to our landlord-tenant

to be as uninhabitable as the last.’’ King v. Moorehead, 495 S.W.2d 65 (Mo. Ct. App.
1973). . . . Even when alternative shelter is found, the tenant runs the risk of not being able to
prove the abandoned premises were rendered uninhabitable and, consequently, might be
held liable for substantial rent. Another pitfall in constructive eviction is that the tenant is
deemed to ‘‘waive’’ the defects unless he abandons within a ‘‘reasonable time.’’

7. [FN 10] Twenty-nine states and the District of Columbia have adopted by statute or
case law the implied warranty of habitability. . . . Most of these changes were antedated by
the innumerable commentators who advocated adoption of the implied warranty. . . .
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law . . . a new section which requires the landlord to deliver and maintain the

rental dwelling unit in a fit and habitable condition.

This Court today, by implying a warranty of habitability into residential

leases, intends in no way to impose upon the landlord a greater burden than

that set forth by the Legislature in our new statute. The landlord’s duty under

the implied warranty and the statute are identical. That the case at bar arose

before the effective date of the new statute is, then, of little consequence insofar

as the landlord’s duty is concerned. . . .

Mutual Dependency of Covenants

A lease under real property law was viewed as a conveyance for a term, and

its covenants were not mutually dependent. Under such an interpretation, the

duty to pay rent was not dependent upon the landlord’s compliance with

the terms of the lease. Thus, even if a landlord agreed in the lease to keep

the premises in good repair, his failure to do so would not relieve the tenant

of his independent duty to pay rent.

But this common law approach arose before the development in contract

law of mutually dependent covenants. The authorities agree today that the

modern lease is both a conveyance and a contract. . . .

In response to the second certified question, we hold that since a lease

of a residential dwelling unit is to be treated and construed as any other contract,

the covenant to pay rent and the warranty of habitability are mutually dependent.

Contractual Remedies

Upon recognizing that a lease for urban living quarters is essentially a con-

tract, the courts have uniformly made available to the tenant faced with the

material breach of warranty the same common law contract remedies of

damages, reformation and rescission . . . We, too, so hold.8

Therefore in further answer to Certified Question No. 4(c) as to whether the

tenant faced with the landlord’s breach of the warranty can vacate the premises

and thereby terminate his obligation to pay rent, we need look only to the

8. [FN 14] It appears, however, that the Legislature in the new W. Va. Code s 37-6-30(c)
has specifically rendered unavailable the contract remedy of specific performance to a tenant
‘‘in arrears in payment of rent.’’ This provision may tend to accelerate that which some say is
the major underlying problem:

The major limitations of the warranty of habitability lie in its inherent failure to
mandate repair of the premises by the landlord, to provide enough money damages
for tenants to make substantial repairs to deteriorated housing, and to be self-enforcing.
A tenant may have to return to court month after month to obtain a rent abatement
from a recalcitrant landlord. Because the economic sanction of the warranty of habit-
ability is limited, moreover, tenants will often find that landlords would rather accept
the abatement than make the repairs, thus leaving the tenant with a lower monthly rent
but unimproved living conditions. Whether the rent reduction will be sufficient to allow
the tenant to make the repairs personally will depend on the individual case.

A.B.A. Advisory Commission on Urban Growth, Housing for All Under Law, 596 (1978).
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longstanding contract law of rescission. Breach of contract ‘‘so substantial as to

tend to defeat the very object of the contract’’ . . . permits the injured party to

rescind the contract. The warranty of habitability, a covenant upon which

the very duty to pay rent depends, is certainly a vital and essential provision

of the lease. Breach of this covenant, upon which the vitality of the lease

depends, would entitle the lessee to rescind the lease, to vacate the premises

and to be relieved of any further rental obligation. Because the typical res-

idential tenant enters into a lease in order to obtain a habitable place to live,

his failure to receive such a place to live would unquestionably justify

rescission.

Certified Question 5 asks whether a breach of the implied warranty of

habitability is a defense to a landlord’s action for rent or damages. As is

the case with many of the questions certified, the answer is to be found in

the long-standing contract law of this jurisdiction. The answer to this

particular question appears cogently in Franklin v. Pence, 36 S.E.2d 505,

50 (W. Va. 8 1945): ‘‘When the covenants are dependent and mutual, as

here, a party who violates the contract cannot recover damages which result

from its violation by the other party.’’ Thus, breach by the landlord of the

implied warranty of habitability, a material covenant upon which the duty to

pay rent depends, may be raised as a defense in a landlord’s action for

rent. . . .

As to the ‘‘repair and deduct’’ inquiry in Certified Question 4(b), our

research reveals that only one of the many cases adopting the implied

warranty . . . allows the tenant this remedy. We feel at this time, as have appar-

ently the majority of courts dealing with the issue, that the wide range of con-

tract remedies available to the tenant are adequate to enforce fulfillment of the

implied warranty. . . .

The Measure of Damages

But while it is widely accepted that a residential lease is to be treated as a

contract and that the common law remedies for breach are applicable, the

courts addressing the issue have had great difficulty formulating an appro-

priate measure of damages applicable to a breach of implied warranty. . . .

Some courts adopt the ‘‘difference in value’’ approach. Under this method,

the tenant’s damages is measured by the difference between the fair market

value of the premises if they had been as warranted and the fair rental

value of the premises as they were during occupancy by the tenant in the

unsafe and unsanitary conditions. . . . If the fair market value of an apart-

ment in its defective condition is $100, yet would be worth $200 but for

the breach of warranty, then the tenant sustains $100 per month in general

damages. The actual monthly rent contracted for is irrelevant under this

approach, except perhaps as evidence of the apartment’s fair market
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value. The other approach to ascertaining damages is the ‘‘percentage reduc-

tion of use’’ method . . . under which the court reduced the tenant’s rental

obligation by a percentage corresponding to the relative reduction of use of

the leased premises caused by the landlord’s breach. Under this method, if

the tenant, due to the landlord’s breach, is denied the use of ten percent of

an apartment renting for $200, then the tenant sustained damages of $20.00

per month.

We feel that neither approach should be the exclusive mode of assessing

damages in such cases. Of the two, the ‘‘difference in value approach’’ is far

more widely accepted and we adopt it, in part, as the measure of damages in

cases involving the breach of the implied warranty of habitability. But, money

damages so assessed, while appropriate in the commercial cases, are inade-

quate in most residential landlord-tenant tenant cases, since the residential

tenant who endures a breach of the warranty of habitability normally does

not actually lose only money. The typical residential tenant rents a dwelling

for shelter, not profit. When the warranty is breached, he loses, instead, such

intangibles as the ability to take a bath or use hot water as frequently as he

would like, he may be forced to worry about the health of his children endan-

gered by rats, roaches, or other undesirable pests, or he may be denied the use

of certain rooms in the apartment because there is odor, severe water leakage,

or no heat. . . .

Therefore, in response to the fourth certified question, we hold that when

the warranty of habitability is breached, the tenant’s damages are measured by

the difference between the fair market value of the premises if they had been as

warranted and the fair rental value of the premises as they were during the

occupancy by the tenant in the unsafe and unsanitary condition. However,

the tenant may additionally recover damages for annoyance and inconvenience

proven to have resulted from the breach. . . .

The Implied Warranty at Trial

. . . [T]he determination of whether a landlord breached the warranty is a

question of fact to be determined by the circumstances of each case. The

breach must be of a substantial nature rendering the premises uninhabitable

and unfit. Thus minor housing code violations or other deficiencies which

individually or collectively do not adversely affect the dwelling’s habitability

or fitness would not entitle the tenant to a deduction in rent. In making the

determination of whether the premises were uninhabitable and unfit,

housing code violations and deficiencies should be scrutinized in light of

such things as their nature, the length of time the persisted, their effect

on safety and sanitation, the age of the structure, and the amount of rent

charged.
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Waiver

Allowing a tenant to ‘‘waive’’ the warranty could be tantamount to permit-

ting the landlord to violate some statute, regulation or code enacted for the

benefit of not only that tenant, but future tenants, adjoining tenants and land-

owners as well. . . .

Additionally, since ‘‘(i)t is fair to presume that no individual would volun-

tarily choose to live in a dwelling that had become unsafe for human habita-

tion,’’ Bowles v. Mahoney, 202 F.2d 320, 326 (D.C. Cir. 1952) (Bazelon, J.

dissenting), we hold that waivers of the implied warranty of habitability are

against public policy. Given the proliferation of ‘‘form leases’’ and the current

scarcity of habitable dwellings, there exists a distinct danger that such waivers

would become routine. If tenants seeking the scarce available shelter are com-

pelled to waive their rights and accept uninhabitable dwellings, then the pro-

tection accorded by the implied warranty and the statutes could become

meaningless.

III

This Court, along with many others, has concluded that the harsh common

law rules of property, riddled historically with numerous exceptions, no longer

exclusively govern the residential lease in light of legislative enactments and

intent. . . .

NEELY, J, concurring in part, dissenting in part. . . .

. . . I do agree with the majority’s resolution of these questions insofar as they

hold that before W. Va. Code, 37-6-30 (1978) became effective it would be proper

to imply a covenant of habitability and that such covenant was not independent

of the duty to pay rent. Everything else in the majority opinion is pure dicta and

represents nothing more than the philosophy of the majority writer. . . .

The majority opinion would imply that everyone has a natural law right to

accommodations which would reflect credit on the Ritz Hotel. Experience in

the last thirty years, however, adequately demonstrates that the creation of new

law does not usually create new wealth; in fact, wealth can be equitably redis-

tributed only after, not before, it has been created. . . .

. . . The leading cases adopting an implied covenant of habitability arose

predominantly in urban areas plagued by extensive ghettos in which slum

dwellers were charged almost as much for slum housing as ‘‘middle class’’

people were charged for acceptable housing. Part of this phenomenon was

the result of de facto racial discrimination, part of the urge of the poor to

live in a hospitable community, and part of a lack of social skills which

would permit the exploited to seek alternative accommodations. . . . Most of

these areas make West Virginia’s largest city of Charleston, which has a popu-

lation well under eighty thousand, look like a virtual suburban haven. To the

extent that deplorable conditions . . . exist in West Virginia they should be
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corrected; no person should be required to pay the same amount of money for

a shack that he would pay for a modern apartment and no one should be per-

mitted to be exploited in the market place because he is a different color or has

any other background which engenders prejudice. However, a covenant of hab-

itability cannot serve to correct every conceivable inconvenience that interferes

with a tenant’s enjoyment of leased premises. In my estimation, a covenant of

habitability amounts only to a landlord’s promise that if something is provided

with a leased premise then it will work absent some specific disclaimer. For

example, if an elevator is provided, the tenant can expect it to operate; if a toilet

is provided, the tenant can expect it to flush; if a heater is provided, the tenant

can expect it to heat; but, a tenant cannot expect a landlord to increase the size

of rooms, provide elaborate lighting, or install the most expensive heating sys-

tem ever devised by man.

I do not dispute for a moment that it would be wonderful if everyone could

inhabit housing meeting both his taste and his budget but, unfortunately, the

majority opinion cannot build houses, lower rents, or in any other way create

more housing than already exists. Many people live in quarters which are less

than luxurious because they cannot afford to pay more than what they already

pay for rent. Ritz Hotel type housing cannot be provided where none otherwise

exists unless someone pays for it. In our economy that means either (1) the

landlord, (2) the tenant, or (3) the government. The government is trying to

do its share, but its resources are limited. The landlord cannot make substantial

renovations without passing his costs on to the tenant, and the tenant may then

find that he has been given more luxury than he can afford. . . .

We do not do the people of this State a favor by taking dilapidated houses off

the rental market if concomitantly we cannot provide alternative housing.

Furthermore, we should not place ourselves in the position of the totalitarians

who, allegedly, come to the Revolution intending to force feed strawberries and

cream down the throats of everyone. . . .

MILLER, J., concurring in part and dissenting in part [omitted].

Notes

1. Covenants of quiet enjoyment and constructive eviction, compared:

Carefully explain each doctrine; notice particularly how the two doctrines

are similar and how they are different. From a tenant’s perspective, what are

the strengths of each? The limitations? Can the tenant waive the IWH? Why or

why not?

2. The remedy—retroactive or forward looking? Is the implied warranty

of habitability retroactive—that is, does it give the tenant a remedy for the

rental of substandard housing during a period before the court announced

the new standard of habitability? What is the court’s rationale for taking this
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approach? Recall Sommer v. Kridel (section C.1, above)—did it raise similar

questions of retroactivity? How do the two situations compare?

3. Majority and dissent: On what points did the majority and dissenting

Justice Neely agree, and on what points did they disagree? Which position is

more persuasive?

4. A changing world—a revolution in the rights of the tenant and a

housing market in flux: Beginning in the early 1970s, many common law

principles of landlord-tenant law began to give way to accommodate the

modern reality of urban tenants. As explained by one treatise, ‘‘This is partic-

ularly true of the law governing the rights of the tenant, a body of law in which

profound, if not revolutionary, changes have occurred.’’ Powell on Real Prop-

erty § 16.01 (Michael Allan Wolf, gen. ed. 2015). The judiciary has been a

‘‘central moving force in the modernization of landlord-tenant law’’ through

its application of modern contract principles to leases, including the doctrine

of dependency of covenants (as applied in Teller v. McCoy), and the duty to

mitigate damages (as applied in Sommer v. Kridel). Powell at §§ 16.01 &

16.02(1)(b).

The implied warranty of habitability, as well as the covenant of quiet enjoy-

ment, affect a significant—and growing—segment of the population. As one

commentator explains, the prospect of homeownership remains out of reach

for many:

Homeownership—long touted as the American Dream and promoted through

government policies—is on the decline. Although more than 69% of Americans

owned their homes in 2005, the financial crisis, plummeting property values, and

rampant foreclosures have worked in combination to decrease that rate to 64.7%

today [2014]. As the percentage of homeowners drops, the number of rental

households increases significantly—five to ten million more Americans rent

today than a decade ago. Previously, the primacy of homeownership as a policy

and personal goal was both unchallenged and widespread, but economic realities

of the past several years have tarnished the homeownership ideal. Furthermore,

homeownership has increasingly become financially unattainable. Today’s ren-

ters may either be unable to purchase a home or simply opt out of the property

ownership model. The American Dream is in flux.

Compared to owner occupants, renters represent a distinct demographic. Renters

are typically younger and more likely to be unmarried and female. The median

income of renters is lower than that of homeowners. Additionally, renters are

more likely to be nonwhite. Moreover, many specific, vulnerable populations in

our society are far more likely to rent than own their homes, including single

mothers, new immigrants, and uneducated and unskilled persons. . . .

Andrea J. Boyack, American Dream in Flux: The Endangered Right to Lease a

Home, 49 Real Prop. Tr. & Est. L.J. 203, 204-05 (2014) (arguing that private

neighborhood covenants prohibiting the rental of homes harm the rights of

would-be landlords, would-be tenants, and perpetuate broader social harms
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as well). Do you own your own home, or aspire to do so someday? Is it part of

your ‘‘American dream’’?

P r o b l e m

As we have seen, in deciding whether to adopt new common law rules,

courts such as the Teller court frequently rely on policy analysis. Recall

the Skills Practice exercise from Chapter 2 and its explanation of policy-

based arguments. Then, reconstruct the following two policy arguments

from Teller:

Majority: The majority declined to hold that tenants can waive the implied

warranty of habitability. Complete the following policy argument:

If tenants can waive the IWH, then . . . , because. . . .

What type of authority would bolster the policy prediction of the majority and

of tenants?

Dissent: The dissent believed that experience over the 30 years preceding

the decision demonstrated that the ‘‘the creation of new law does not create

new wealth’’ and ‘‘a covenant of habitability cannot serve to correct every con-

ceivable inconvenience that interferes with a tenant’s enjoyment of leased

premises.’’ Complete the following policy argument:

If we take dilapidated houses off the market, then . . . , because. . . .

What type of authority would bolster the policy prediction of the dissent and

landlords?

3. Nondiscrimination

A variety of laws have sought to tackle discriminatory practices in the rental

and sale of housing. The Civil Rights Act of 1866 admonished,

All citizens of the United States shall have the same right, in every State and

Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease,

sell, hold, and convey real and personal property.

42 U.S.C. § 1982. At first, § 1982 was used to stop governmental discrimination,

but not to thwart discrimination by private parties. Two years after the enact-

ment of § 1982, the Fourteenth Amendment to the U.S. Constitution was rat-

ified in 1868. That amendment provides, ‘‘no state shall . . . deny to any

person . . . the equal protection of the laws.’’ Like the Civil Rights Act, the Four-

teenth Amendment would not be applied to prohibit private discrimination

until prodded by the U.S. Supreme Court about a century later. In the
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landmark case of Shelley v. Kraemer, 334 U.S. 1 (1948), the Court held that state

court enforcement of private racially restrictive covenants supplied the ‘‘state

action’’ necessary to trigger the protection of the Fourteenth Amendment. (We

will study Shelley v. Kraemer in Chapter 10.) Similarly, the Supreme Court

decided Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968), which held that Con-

gress intended for § 1982 to prohibit both private and governmental

discrimination.

Card showing African American slave reaching freedom.
Lithograph by H.L. Stephens (c. 1863)

Source: Library of Congress, LC-USZC4-2521

Even after these developments, important gaps remained in the legal frame-

work outlawing public and private discrimination in the rental and sale markets
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for housing. Also in 1968, Congress passed the Fair Housing Act (FHA). Among

other things, that legislation expands the range of protected classes and pro-

hibited practices. The Fair Housing Act fills some, but not all, of the gaps

remaining in the legal regime against housing discrimination.

The Fair Housing Act of 1968

42 U.S.C. §§ 3603, 3604

Reading Guide

u Protected classes: What seven classes of people does the Fair Housing Act

protect?

u Prohibited practices: What practices does the Fair Housing Act prohibit?

u Exemptions: What types of properties does the Fair Housing Act exempt from

its prohibitions? Why do you think Congress exempted such properties?

u Sales and rentals: Notice that the Fair Housing Act applies to both landlord-

tenant transactions and to the sale of real estate (which we will consider in

Chapter 7).

§ 3603. Effective dates of certain prohibitions. . . .

(b) Exemptions: Nothing in section 3604 of this title (other than subsection (c))

shall apply to—

(1) any single-family house sold or rented by an owner: Provided, That

such private individual owner does not own more than three such

single-family houses at any one time: Provided further, That in the

case of the sale of any such single-family house by a private individual

owner not residing in such house at the time of such sale or who was

not the most recent resident of such house prior to such sale, the

exemption granted by his subsection shall apply only with respect to

one such sale within any twenty-four month period: Provided further,

That such bona fide private individual owner does not own any interest

in, nor is there owned or reserved on his behalf, under any express or

voluntary agreement, title to or any right to all or a portion of the pro-

ceeds from the sale or rental of, more than three such single-family

houses at any one time: Provided further, That after December 31,

1969, the sale or rental of any such single-family house shall be

excepted from the application of this subchapter only if such house

is sold or rented (A) without the use in any manner of the sales or rental

facilities or the sales or rental services of any real estate broker, agent, or

salesman, or of such facilities or services of any person in the business
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of selling or renting dwellings, or of any employee or agent of any such

broker, agent, salesman, or person and (B) without the publication,

posting or mailing, after notice, of any advertisement or written notice

in violation of section 3604(c) of this title; but nothing in this proviso

shall prohibit the use of attorneys, escrow agents, abstractors, title com-

panies, and other such professional assistance as necessary to perfect or

transfer the title, or

(2) rooms or units in dwellings containing living quarters occupied or

intended to be occupied by no more than four families living indepen-

dently of each other, if the owner actually maintains and occupies one

of such living quarters as his residence. . . .

§ 3604. Discrimination in the sale or rental of housing and other prohibited

practices

As made applicable by section 3603 of this title and except as exempted by

sections 3603(b) and 3607 of this title, it shall be unlawful—

(a) To refuse to sell or rent after the making of a bona fide offer, or to refuse to

negotiate for the sale or rental of, or otherwise make unavailable or deny, a

dwelling to any person because of race, color, religion, sex, familial status,9 or

national origin.

(b) To discriminate against any person in the terms, conditions, or privileges of

sale or rental of a dwelling, or in the provision of services or facilities in con-

nection therewith, because of race, color, religion, sex, familial status, or

national origin.

(c) To make, print, or publish, or cause to be made, printed, or published any

notice, statement, or advertisement, with respect to the sale or rental of a

dwelling that indicates any preference, limitation, or discrimination based

on race, color, religion, sex, handicap, familial status, or national origin, or

an intention to make any such preference, limitation, or discrimination.

(d) To represent to any person because of race, color, religion, sex, handicap,

familial status, or national origin that any dwelling is not available for

inspection, sale, or rental when such dwelling is in fact so available.

(e) For profit, to induce or attempt to induce any person to sell or rent any

dwelling by representations regarding the entry or prospective entry into

the neighborhood of a person or persons of a particular race, color, religion,

sex, handicap, familial status, or national origin.

9. [Section 3602(k) defines ‘‘familial status’’ to mean ‘‘one or more individuals (who have
not attained the age of 18 years) being domiciled with . . . a parent or another person having
legal custody of such individual or individuals. . . .’’—Eds.]
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(f) (1) To discriminate in the sale or rental, or to otherwise make unavailable or

deny, a dwelling to any buyer or renter because of a handicap10

of . . . that person.

(2) To discriminate against any person in the terms, conditions, or privileges

of sale or rental of a dwelling, or in the provision of services or facilities in

connection with such dwelling, because of a handicap of . . . that

person. . . .

(3) For purposes of this subsection, discrimination includes—

(A) a refusal to permit, at the expense of the handicapped person, rea-

sonable modifications of existing premises occupied or to be occu-

pied by such person if such modifications may be necessary to

afford such person full enjoyment of the premises. . . .

(B) a refusal to make reasonable accommodations in rules, policies,

practices, or services, when such accommodations may be

necessary to afford such person equal opportunity to use and

enjoy a dwelling; or

(C) in connection with the design and construction of covered multi-

family dwellings for first occupancy after the date that is 30 months

after September 13, 1988, a failure to design and construct those

dwellings in such a manner that [is accessible]. . . .

N o t e

Going further—local ordinances: The federal Fair Housing Act provides a

floor—a baseline of nondiscriminatory conduct for practices related to the

rental or sale of real property. If they wish, states and local governments can

provide additional layers of protection. In the following two examples, notice

the interplay of federal, state, and local law.

§ 23.01.060 Discrimination in Selling, Renting, or Leasing Real Property Pro-

hibited. (Portland, Oregon. Amended by Ordinance No. 175158, effective Jan-

uary 15, 2001.)

(A) It shall be unlawful to discriminate in selling, renting, or leasing real property

on the basis of an individual’s race, religion, color, sex, national origin, mar-

ital status, familial status, or disability, by committing any of the acts made

10. [Section 3602(h) defines ‘‘handicap’’ as ‘‘a physical or mental impairment which
substantially limits one or more . . . major life activities, a record of having such an
impairment, or being regarded as having such an impairment, but such term does not include
current, illegal use of or addiction to a controlled substance. . . .’’—Eds.]
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unlawful under the provisions of Oregon Revised Statutes §§ 659.033 and

659.430.

(B) In addition, it shall be unlawful to discriminate in selling, renting, or leas-

ing real property on the basis of an individual’s sexual orientation, gender

identity, source of income, or age if the individual is 18 years of age or

older . . . by committing against any such individual any of the acts already

made unlawful under Oregon Revised Statutes § 659.033 when committed

against the categories of persons listed therein.

§ 5-1-51 Discrimination in sale or rental of housing. (Austin, Texas)

(A) A person may not refuse to sell or rent a dwelling to a person who has made

a bona fide offer; refuse to negotiate for the sale or rental of a dwelling; or

otherwise make unavailable or deny a dwelling to any person based on

race, color, religion, sex, sexual orientation, gender identity, age, familial

status, disability, marital status, student status, creed, or national origin.

(B) A person may not discriminate against a person in the terms, conditions, or

privileges of sale or rental of a dwelling or in providing services or facilities

in connection with the sale or rental, based on race, color, religion, sex,

sexual orientation, gender identity, age, familial status, disability, marital

status, student status, creed, or national origin.

(C) This section does not prohibit discrimination against a person because the

person has been convicted under federal law or the law of any state of the

illegal manufacture or distribution of a controlled substance, but does not

permit discrimination based on a disability.

What, if anything, do the Portland and Austin municipal ordinances add to the

federal Fair Housing Act? Can you think of any other classes of people that

should be protected, or practices that should be prohibited?

P r ob l e m

Proving discriminatory intent: William Neithamer, a gay man who was HIV

positive, viewed a townhouse advertised for rent by Brenneman Property Ser-

vices. After Brenneman’s agent showed the property to him, Neithamer submit-

ted a rental application, credit references, and bank statements to the agent. He

also told the agent that he had failed to make payments to some of his creditors a

few years earlier, but that the reason was that several years ago he had devoted

his financial resources to paying the medical bills of his partner, who died in 1994

of AIDS. Neithamer assured the agent that he had maintained good credit since

1994 and that the bank statements and credit references would confirm this.

When the agent presented the application to Alida Stephens, the owner of the

townhouse, she rejected it. Neithamer then offered to pay a second month’s rent

as an additional security, to obtain a co-signor for the lease, and/or to pre-pay
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one year’s rent. Mrs. Stephens rejected all of these offers. Neithamer sued Bren-

neman and its agents, claiming that the defendants discriminated against him

because of his sexual orientation and his medical disability in violation of the Fair

Housing Act and in violation of the D.C. Human Rights Act (which forbids dis-

crimination based on sexual orientation).

The court applied the following analytical framework, which had been used

by several federal circuits to prove discrimination in cases where a plaintiff

provided no direct evidence of discrimination:

To establish a prima facie case of housing discrimination, the plaintiff must

prove that: (1) he or she is a member of a statutorily protected class; (2) he or

she applied for and was qualified to rent or purchase certain property or housing;

(3) he or she was rejected; and (4) the housing or rental property remained avail-

able thereafter.

The burden shifts to the defendants to offer a legitimate, non-discriminatory

explanation for rejecting the plaintiff.

If the defendants offer a reasonable and non-discriminatory explanation, then

the burden shifts back to the plaintiff to establish that the defendants’ explana-

tion is pretextual and unworthy of credence.

The evidence shows that the property remained vacant as of the time the

lawsuit was filed, and that the defendants sometimes rented property to appli-

cants with poor credit. There is no evidence that the plaintiff specifically told the

defendants of his sexual orientation, but the evidence shows that the defendants

knew or suspected that he was gay. The evidence also demonstrates that the

plaintiff was HIV positive, but the defendants deny that they ever knew or sus-

pected that. The question is whether the plaintiff has provided enough evidence

to give rise to an inference that the defendants perceived he was HIV positive.

Review the description of fact-based analysis from the Skills Practice

exercise of Chapter 1 (section D). Then, carefully state the fact-based argu-

ments that Neithamer must make to prevail in his action. Be sure to (1) read

the Neithamer rule carefully, and (2) clearly list the facts that support each

element of the rule. Has the plaintiff established a prima facie case? Can you

think of a legitimate, nondiscriminatory explanation for rejecting the plaintiff

that the defendants could offer? Would such explanation be believable, or

would it likely be pretextual and unworthy of credence?

To help plaintiffs establish proof of a discriminatory motive, some courts

adopt a burden-shifting framework, as described above. See Neithamer v. Brenne-

man Property Services, Inc., 81 F. Supp. 2d 1, 4 (D.D.C. 1999) (applying burden-

shifting framework of McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-05

(1973)). Going further, under the disparate impact theory of liability courts accept

proof of discriminatory effect, rather than discriminatory motive, in appropriate

cases. See Texas Dep’t of Housing and Community Affairs v. The Inclusive Com-

munities Project, 135 S. Ct. 2507 (2015) (holding disparate impact claims cogni-

zable under the Fair Housing Act). We will take a closer look at disparate impact

liability in Chapters 7 (real estate transactions) and 12 (zoning).
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D. BEYOND THE BLACK LETTER: PARKING—THERE’S AN APP
FOR THAT!

Can finding a parking space on crowded city streets become a peer-to-peer

experience of the sharing economy (as we first discussed in Chapter 1)? Several

startup companies have tried to make it so. MonkeyParking is a mobile appli-

cation that allows a driver about to leave a parking spot on the street to auction

it off to the highest bidder—typically for about $5, with MonkeyParking taking a

20% commission. The first car holds the spot until the second approaches, and

then the two drivers switch places. Payment is made through an online trans-

action. Similar apps include Sweetch (a combination of ‘‘sweet’’ and ‘‘switch’’

parking spaces) and ParkModo.

MonkeyParking appeared in 2013 in San Francisco. In June 2014, the City Attor-

ney issued a cease-and-desist order to the company, and also asked Apple, Inc. to

take down the mobile application from its App Store. The order asserted that the

app violates a provision of the city code that specifically prohibits the buying, sell-

ing, or leasing of public on-street parking. It also claimed that the app ‘‘creates a

predatory private market for public parking spaces,’’ and that it poses a safety

hazard by encouraging cell phone use while driving, in violation of state law. Mon-

keyParking complied but, undaunted, soon announced plans to move to Santa

Monica and Los Angeles. The company also announced a new version of its

app that allows private driveway owners to rent out the public street space in

front of their driveways for parallel parking (thereby blocking driveway access).

Critics claim that users of the apps hold public parking spaces hostage for

private gain, and that they are selling something that they do not own. The app

developers respond that users are simply sharing private information about the

location of their vehicles; that the apps promote parking efficiency; and that

cities should regulate, but not ban, the practice. See City & County of San Fran-

cisco, Office of the City Attorney, News Release: Herrera Tells Monkey Parking to

Drop Mobile App for Auctioning City Parking Spots, June 23, 2014; Mike Billings,

San Francisco Tells Parking Startup to Stop Operations, Warns Two Others, The

Wall Street Journal, June 23, 2014.

D i sc u s s i o n Q u es t i on s

1. Property on the streets: Identify the precise right or service that mobile

application users auction to others. Is it a property right? If so, is it a type of

leasehold estate? If an app user has paid for metered parking and auctions off a

space with time still left on the meter, could this be viewed as a sublease or

assignment?

2. Monkey business or the sharing economy? Are mobile applications like

MonkeyParking a good idea? Are they an example of the sharing economy, or
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an aberration from it? The founder of MonkeyParking argues that it should be

regulated, not banned. Can you imagine any type of regulation that would be

feasible and desirable?

E. SKILLS PRACTICE: CLIENT COUNSELING AND DRAFTING
A RESIDENTIAL LEASE

Tyler just completed his first year of law school and is clerking for a law

firm in Capital City, about two hours away from University City, where the

state university (and law school) are located. The partners are so pleased

with his work that they have already invited him to return to clerk again

during the summer after his second year of law school. It is now August

after Tyler’s first year, and he took a weekend trip back to University City

to look for a place to rent when school starts up again in the fall. He found a

one-bedroom apartment that he really likes just a few blocks from the law

school, located in the basement of a single-family home owned and occupied

by Mrs. Lord. He would like the rent the apartment for his second and third

years of law school. Ideally, he would like to move in about August 15 and

move out a few months short of two years from now (right after graduation in

early May). The rent is $700 per month, which is too much for him to pay

next summer when he is working in Capital City again and also renting an

apartment there. Luckily, though, Tyler has a lot of friends in University City

and he is sure that he can find someone to live in the apartment next

summer and take over the rent. His friend Thomas is a particularly good

prospect. Thomas is a single father with occasional weekend custody of

his son, so the pull-out sofa bed and fenced-in backyard would be perfect

for Thomas and his son.

You are counsel for Mrs. Lord. You interviewed her last week and gathered

the following information:

Mrs. Lord would like to rent to Tyler. She is impressed by his work history

with the firm (with a job already lined up for next summer), and has received

favorable reports back after checking his references and credit. Mrs. Lord is a

widow and relies on the monthly income from the apartment. She has found

that it is easiest to rent the apartment from August 15 to August 15, as students

are returning to town for school. She would consider renting to Tyler for two

years, during his second and third years of law school. She might be willing to

accept a subletter or assignee for the summer months (after both his second

and third years), but she is worried that Thomas (or another one of Tyler’s

friends) might not be as financially responsible and studious as Tyler, and

might not make a good summer tenant.

You have scheduled another meeting with Mrs. Lord for the end of this

week. Take note of the following steps as you prepare to counsel your client:
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A Place to Start Skills: Client Counseling

n Clarify relevant issues and client interests: Clarify the key legal issues posed by

the client’s problem. In addition, clarify the client’s interests. Unlike a client’s

position (the outcome the client tells you she wants), interests reflect the reasons

why the client has adopted a particular position, and typically incorporate client

values, beliefs, and needs. For example, suppose a landlord’s position is that she

will not accept subleases or assignments. Her underlying interests, however,

might be in maintaining a steady income stream, and in maintaining control

over the selection of those who live in her apartment.

n Articulate possible legal theories: Identify all legal theories that might apply to

your client’s case. Challenge yourself to explain the law simply and clearly, yet

accurately, as it applies to the facts of your client’s case. Be sure to identify areas

of uncertainty.

n Identify client options: Work with your client to ‘‘brainstorm’’ options to solve

the problem. Think of as many potential courses of action as possible. Avoid

becoming locked into your client’s first articulated position, but instead keep

her interests in mind as you develop a list of options together.

n Explore consequences: Explore the probable consequences of each option that

you just identified. Working systematically through each option, be prepared

to predict the likely legal outcome. Also be prepared to solicit your client’s

input as to the likely non-legal outcomes (‘‘I liked that first young man who

applied to rent my basement, but I worry that some of his nonstudent friends

might just be too noisy to make good subtenants.’’). Then, work with your

client to decide which course of action seems best able to maximize her

interests.

Adapted from Leonard L. Riskin et al., Dispute Resolution and Lawyers 82-89

(abridged 5th ed. 2014).

As you finalize preparations for your meeting with Mrs. Lord, complete the

following tasks.

T a s k s

1. Clarify relevant issues and interests: Frame a tentative statement of

your client’s issues and interests to make sure you understand your client

accurately. For example, the statement could take the form, ‘‘It seems to

me that you are concerned about issue and hope to come to a resolution

that is consistent with interest x, interest y, and interest z, is that right?’’ Riskin

et al., supra, at 83.
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2. Articulate possible legal theories: In this situation, you can assume that

the most relevant legal theory is the law of landlord and tenant. Prepare to

explain to your client (a) the distinctions between terms of years, periodic ten-

ancies, and tenancies at will; (b) the distinction between subleases and assign-

ments; and (c) the meaning of joint and several liability. To prepare for this

discussion, draft a brief outline of the points you will address with your client.

3. Identify client options: Brainstorming with your client can generate a

broad and creative range of options. But to prepare for your brainstorming

session, generate a list of options on your own (you can expand and/or refine

that list when you meet with Mrs. Lord later this week). Think of as many rea-

sonable options as you can.

4. Explore consequences: After each option appearing on the list you just

generated, jot down your initial assessment of the likely legal consequences.

Does this option seem likely to satisfy your client’s interest(s), and if so,

which one(s)?

After you counsel Mrs. Lord, assume that she decides that she would like to

continue discussions with Tyler about renting her apartment to him. Prepare a

draft lease that can serve as the basis of her negotiations with Tyler. To do so,

consider the following instructions:

A Place to Start Skills: Drafting Documents

n Locate model documents: Often, you do not need to write on a blank slate when

drafting such routine documents as residential leases or contracts of sale.

Search for a reputable source that has made model documents or forms

available, such as state and local governments, the American Bar Association, or

local bar associations. Such sources are usually evenhanded and fair to both

sides; in addition, sources specific to your state will incorporate the law of your

jurisdiction (you may also need to research local law). Here, you can begin with

the model lease reproduced above in section B. You can assume that it was

prepared by the Attorney General’s Office in Mrs. Lord’s state.

n Read the model document carefully: Does the model document address all

issues relevant to your client’s situation? Are there any provisions that you

would like to add or modify to reflect your client’s interests?

n Modify the document as appropriate: Produce a clean copy of the document

that can serve as the basis of your client’s negotiations.

T a s k

Relevant provisions from the model lease appear below. Amend, modify,

and re-draft as necessary.
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Lease Agreement

LENGTH OF LEASE

A. Initial Rental Period. The landlord will rent this residence to the tenant for

months. This term shall begin on the day of 20 , at noon.

SECURITY DEPOSIT

A. Amount of Security Deposit. The tenant has paid the landlord $ as a

Security Deposit. The Security Deposit is in addition to rental payments and should not be

substituted by the tenant for unpaid rent. The landlord will hold the Security Deposit until

the end of the residency. The Security Deposit remains the tenant’s money. The landlord

will keep the Security Deposit separate from the landlord’s own money. The landlord will

not require a Security Deposit of more than two months’ rent.

DISTURBING THE PEACE

The tenant agrees not to cause or allow on the premises any excessive nuisance,

noise, or other activity which disturbs the peace and quiet of neighbors or other tenants

in the building or violates any state law or local ordinance. The landlord agrees to

prevent other tenants and other persons in the building or common areas from similarly

disturbing the tenant’s peace and quiet.

SUBLEASING

The tenant agrees not to sublease or assign this residence without the prior written

consent of the landlord. Consent will not be withheld except for good reason.

OTHER AGREEMENTS

The landlord and the tenant also agree to the following:

JOINT AND SEVERAL LIABILITY

The undersigned tenants are jointly and severally responsible and liable for all

obligations under this agreement.

Signatures:

Mrs. Lord (landlord)

Tyler (tenant)
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F. CHAPTER REVIEW

1. Practice Question11

Trading tenants: On January 1, 2010, Liam conveyed a leasehold in a

commercial building that he owned, ‘‘To Alice and Bob for 10 years, for the

sum of $5,000 per month.’’ The agreement was duly signed and dated by the

parties. Thereafter, Alice and Bob shared the premises for business purposes

and promptly paid $5,000 to Liam on the first day of each month. On January 1,

2011, Bob duly executed a document stating ‘‘I hereby sublease to Braydon all

my interest in the property for the period January 1, 2011 to December 31,

2019.’’ Thereafter, Bob vacated the premises and Braydon moved his business

into the building, sharing space with Alice. When Liam realized what had hap-

pened, he wrote Bob a letter that stated, ‘‘I withhold my consent to your

sublease to Braydon and hereby terminate your tenancy.’’ Alice and Braydon

did not know of the letter, and continued to pay $5,000 to Liam on the first day

of each month, and Liam cashed the checks. On January 1, 2012, Alice was in a

serious car accident and died on the way to the hospital. Her valid will duly

conveyed her entire estate to her daughter Ava, who promptly took over her

mother’s business operation in Liam’s building. On February 1, 2012, Liam

served Ava and Braydon with a notice to vacate the premises in 30 days and

changed the locks on the building so that they could not enter. They refused to

surrender the property and hired a locksmith to let them back into the building.

Liam brought a legal action to evict Ava and Braydon. What should each of the

parties argue? What are the precise property interests of each party? Who

should win the lawsuit?

2. Bringing It Home

Research your state’s statutory law and find its relevant provisions, if any, on

the following topics:

1. Model residential lease: Does your state have a model residential lease

available online, tailored to the applicable law of your state?

2. Notice of termination: Has the legislature modified the common law

notice periods required to terminate leases in your jurisdiction?

3. Security deposit: For what purposes can the landlord hold a security

deposit—for physical damages to the premises, for nonpayment of rent,

and/or for something else?

11. Suggested responses appear in the Appendix to this book.
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4. Legal actions and attorney’s fees: Has the legislature provided for an

award of attorney’s fees to the prevailing party in actions brought to enforce

lease provisions? Is there a statutorily prescribed summary eviction procedure?

5. Landlord’s choice of remedies: If a tenant breaches the lease or wrong-

fully abandons the premises, what remedies can the landlord pursue? Is the

landlord required to mitigate damages by trying to find a replacement tenant,

or can the landlord stand by and do nothing, and continue to collect rent from

the breaching tenant?

6. Implied warranty of habitability: Has your state codified the common

law implied warranty of habitability by statute? How should the standard of

habitability be measured—by reference to local housing codes, or to some

other specified standard?

7. Nondiscrimination: Has your state (or local government) enacted leg-

islation complementing the Fair Housing Act? If so, what additional classes are

protected, or what additional actions are prohibited?
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